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Before PARDEE and McCORMICK, Circuit Judges, and TOUL-
MIN, District Judge.

PER CURIAM. As the assigument in question was made by
an insolvent debtor, and purports to convey all his property to be
distributed equally among all his creditors, and the same has
been accepted by the assignee and a majority in number, if not in
amount, of all the creditors, the deed of assignment cannot be held
to be fraudulent on its face, although the assignment might other-
wise be open to objection by reason of some of the provisions con-
tained therein, if the assignment were one granting preferences;
nor can such assignment be set aside in a court of equity because
of the fraudulent intention of the assignor, where it is not shown
that the assignee and the accepting creditors participated in the
fraud. The decree appealed from is affirmed.

OLMSTEAD et al. v. DISTILLING & CATTLE FEEDING CO.
(Circuit Court, N. D. Illinois. February 4, 1895.)

1. RECRIVERS—SELECTION—OFFICER OF CORPORATION—SPECULATION IN STOCE.
‘While an officer of a corporation, whose misfortunes have made a re-
ceivership necessary, is not ineligible to employment as receiver, yet, where
the corporation is one that covers a vast diversity of conflicting interests,
and especially of speculation, an officer should not be appointed without
careful scrutiny of his official and personal antecedents, and one who is
or has been a speculator in the stock of the corporation should never be
appointed.

2. SamME.

Certain stockholders of the D. Co. filed a bill against the company, aver-
ring that it was insolvent; that its assets were scattered, and in danger
of being consumed by attachment and other proceedings; and that a re-
ceivership was necessary to protect the interests of stockholders. Upon
this bill, with the consent of the company, receivers were appointed, one
of whom was the president of the company. Certain other stockholders
intervened, and asked the removal of the recelvers, and substitution of
others. It appeared that neither the complaining stockholders nor the
president or directors had any substantial interest in the stock, and that
the action of the complainants was taken at the instance of the president.
It also appeared that the president, at the time of the receivership, was
under contract to deliver 15,000 shares of the company’s stock on the New
York Stock Exchange, and was not the owner of any such shares. Held,
that the acceptance of the recelvership by the president, under these cir-
cumstances, was an imposition on the court, and that he would be re-
moved, and a person entirely disinterested appointed as principal receiver,
together with one person nominated by the intervening stockholders and
the other recelver originally appointed on the nomination of the directors.

3. 8AME—PRACTIOR—BECRECY.

Held, further, that there was nothing unusual or Improper In the fact that
the original motion for the appointment of receivers was made without
notice, and that it and the proceedings thereon and the appointment of
recelvers were kept secret until the papers were filed in the clerk’s office,

This was a suit by one Olmstead and others against thé Distilling
& Cattle Feeding Company for the appointment of receivers and
administration of its assets, Upon an ex parte application Messrs.
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Greenhut and Lawrence were appointed receivers. Certain stock-
holders filed an intervening petition, and now move for the removal
of such receivers.

Runnells & Burry, for the stockholdera.
Jobn 8. Stevens, for the company.
Moran, Kraus & Mayer and Nathan Bijur, for interveners.

GROSSCUP, District Judge. This is an application to remove
the receivers appointed January 28th. The bill, in effect, avers
that the defendant company is insolvent; that its assets are scat-
tered throughout the United States; that large amounts of lia-
bilities are becoming due, upon which attachment proceedings
and local receiverships are threatened; and that the nature of the
property and the general situation of the company are such that,
unless a court of equity, with power to administer upon the whole
estate through original and ancillary receiverships, as if the prop-
erty and parties were all within its own jurisdiction, is success-
fully appealed to, the estate will be wasted by a multitude of
attachment and other proceedings, and the interests of the stock-
holders and the creditors thus irreparably damaged. The bill
was flled by stockholders, and the appointment of the receivers
consented to by the company. Thus, practically, the company
surrendered to the court the custody and administration of its
estate. The interveners moving for the removal of the receivers
practically admit this condition of things by asking the court, not
to vacate the receivership, but to change merely the personnel
of the receivers. The case is thus divested of serious and perplex-
ing questions that would otherwise arise.

It is very clearly shown that the proceedings under which the
receivers were appointed were not adverse. The complainants
held and represented a very small proportion of the stock. I am
convinced that the steps taken by them were at the instance of the
president of the company, and were not a contest, but merely the
execution of the legal formula necessary to give the court, upon
the face of the record, the requisite jurisdiction. The admissions
of counsel upon the hearing disclosed that but a small proportion
of the 350,000 shares of the stock is held for investment purposes.
The counsel for the directors could recall less than 10,000 shares,
and counsel for the committee named but 64,000 shares of this
character. There are probably some more, but the fact remains
that the vastly larger proportion of the stock is in the hands of New
York brokers for speculative purposes, and thus subject to such
rapid mutation of ownership that the stockholders’ list of to-day
furnishes no guide, and but little suggestion, of what it may be
to-morrow. This vast issue of certificates, instead of representing
substantial ownership of the property of the company, is only the
chessboard upon which has been played the game of speculative
finance. It is probably necessary that such a game should have a
fair and impartial umpirage, but its appeal, I confess, does not
excite my sympathy, as would that of men and women whose real
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investments were tied up in the property. My chief solicitude on
this hearing is not for those whose sole interest in the stock is for
& point or two in its market quotations, but for those who have in-
vested their means in these certificates as a source of constant and
lasting income. ‘ '

There was nothing in the appointment of these receivers, or the
secrecy that attended the proceedings, until the papers reached
the clerk’s office at Peoria, that was either unusual or im-
proper. The application was necessarily made out of court, and
without notice; - otherwise its presumably legitimate purpose
might have been defeated by bringing on the adverse attacks which
the proceedings were intended to forestall. It was not only the
right, but the duty, of the clerk to keep the proceedings veiled
until they had reached their destination in Peoria. But this does
not relieve the case of the considerations, to some of which I
have already adverted, and of others of which I shall now speak.
It is shown that, not only were the complaining stockholders with-
out any considerable interest in the property (and that only of a
temporary character), but neither had the consenting president nor
directors any substantial interest. The practical effect of the pro-
ceedings, therefore, was the bringing into the custody of the court,
and away from the control of its owners, a vast property, without
invoking upon full inquiry the independent judgment of the court
as to the necessity of such a step, and at the instance of those who
had only a small fraction of interest therein. I feel at liberty,
therefore, to look upon the case now as if it were an original appli--
cation for the appointment of receivers, and the stockholders were
in court urging their several preferences. I have never felt that
an officer of a corporation, whose misfortunes necessitated a re
ceivership, should be ineligible to employment by the court, but
this case convinces me that where a corporation is one that covers
a8 vast diversity of conflicting interests, and especially of specula-
tion, a stockholder’s appointment to a receivership should be pre-
ceded by a most careful and thorough scrutiny into his official
and personal antecedents and interests. The admissions in this
case disclose that Mr. Greenhut, at the time of his appointment,
was under an agreement upon the New York Stock Exchange to
deliver upon demand 15,000 shares of stock of the company, and
was not the possessor of any of them. In such a situation he
could have but one personal interest. Every appreciation of the
stock amounted to a large cut in his personal fortune. As a re-
ceiver, his duty would be to conserve the property, and enhance
its value. As a private individual, his interest was to depreciate
its value. Under such circumstances, his acceptance of the receiv-
ership was simply an imposition upon the court. Indeed, I will
knowingly accept no man as a receiver for any corporation who is,
or who has been, a speculator in its stocks. The private interest of
the man is very apt to color, if not overcome, the duty of the offi-
cial. The need of the day in corporate affairs is for managers who
have an eye single to the interests of their trust. Such men will



