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v. Powers, 2 Woodb. & M. 497, Fed. Cas. No. 17,323, Takes 417 and 1,199
conclusively show the manner in which defendants directory was made .
Twenty names out of the 22 on “Take 417 are in the same handwriting, and’
ibe persons live in widely separate districts, alleged to have been canvassed
by five or six different canvassers, and the 20 slips do not vary in the names,
business designations, and locations from the way in which they are found
in complainant’s book. The fact that the manuscript from which defendants’
book was printed appeared to be in the handwriting of from 10 to 15 dif-
ferent persons does not tend to prove an original canvass. The fact would
be the same, though all the names were copied trom complainant’s directory.
Defendants’ testimony as to the destruction of the manuscript is wholly un-
worthy of credit, showing, as it does, a total disregard of business princi-
ples. Neither did the defendants make any effort to recover any of the manu-
script, though it appears that it might easily have been recovered after the
commencement of the suit. The absence of all evidence in writing as to de-
fendants’ acts, etc., relating to the original canvass, is a suspicious circum-
stance. It also appeared from the canvassers’ testimony that they canvassed
and recanvassed each others’ territory, and they contradiet each other as
to the territory actually canvassed by them. If the evidence of Ditty's can-
vassers alone is to be believed, Ditty must have obtained 240,000 new names.
The fact that defendants did a large amount of dispatching will not help
them, if they, in fact, in the first instance, copied their names from complain-
ant’s directory. When a material piracy is shown, plaintiff will not be re-
quired to prove actual damages to maintain its right to an injunction. Drone,
g?p}s'r) gg& Campbell v. Scott, 11 Sim. 39; Tinsley v. Lacy, 32 Law J. Ch.

Before WOODS and JENKINS, Circuit Judges, and BAKER,
District Judge.

PER CURIAM. This appeal is from an interlocutory order of
injunction, for a statement of which reference is made to the
opinion of the court upon the motion to dismiss. The present
question is of the merits of the order. The court has carefully
considered the evidence, and, without entering upon a review,
which might prejudice the final hearing, deems it enough to de-
clare its conclusion that the appeal should be overruled, and it
is so ordered.

UNITED STATES v. FOURTEEN PACKAGES OF WHISKY.
(Circuit Court of Appeals, Fifth Circuit. February 12, 1895.)
No. 261.

IRTERNAL REVENUE—SHORTAGE IN PicxkacEs or Liguors—Rev, St. § 3289,

Certain packages of whisky were inspected and gauged at the distillery,
marks and brands placed thereon by the United States gaugers, and the
taxes paid. Upon being regauged, some months later, at another place, it
was found that-there was a shortage in each package, and that the contents
of each package were below the proof indicated by the marks. Held, that
these facts were no evidence that the United States had been in any
manner defrauded, and did not justify the forfeiture of the Whlsky, under
Rev. St. § 3289.

In Error to the District Court of the United States for the Mid-
dle District of Alabama.

This was an information claiming forfeiture of 14 packages of
whisky, under Rev. St. § 3289. J. B. Lanier filed a claim to the
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whisky, and a trial was had in the district court, resulting in a
verdict for the claimant. The government brings error. Affirmed.

Henry D. Clayton, for the United States.
T. H. Watts, for defendant in error.

Before PARDEE and McCORMICK, Circuit Judges, and TOUL-
MIN, District Judge.

TOULMIN, District Judge. This is an information and an
amended information under section 3289 of the Revised Statutes.
The information charges that 14 packages of whisky, seized by
the United States internal revenue officer on a claim of forfeiture,
did not have on them the proper marks and brands required by
the revenue laws of the United States, and that said packages did
not have thereon each mark and brand required by law, in that
they did not have the marks and brands showing truly the proof
of the spirits in said packages, and showing truly the number of
wine gallons in each package. One J. B. Lanier answered the
information by filing a claim to the whisky, in which he sets up
that the marks and stamps on said packages were placed thereon
by the proper officer of the United States who gauged the whisky.
He denies that said marks and stamps are wrong, and he denies
that there were absent from said packages the marks and stamps
required by law to be placed thereon. The evidence on the part
of the prosecution is that the deputy internal revenue collector
for the district of Alabama, finding the whisky in question in the
storehouse of one Tatum, in Montgomery, Ala., regauged the sev-
eral packages thereof on or about the 24th November, 1890; that
this regauge by him showed that there were in all the packages
a shortage averaging a loss of net wine gallons of about 1%/:
gallons per package; that the proof marked on each package
was “A. P. 100,” and that the proof on the regauge averaged from
90 to 95; that the packages contained 5 gallons or more each;
that there were marks and brands on the said packages, and that
they all bore the rectifier’s stamps; that the whisky in the pack-
ages did not correspond with the marks and brands thereon, either
as to the proof, or as to the quantity contained therein. The
packages showed, by proper marks thereon, that they had been
inspected and gauged by United States gaugers, in North Caro-
lina, at various dates from March 4, 1890, to July 19th of the
same year. This is the substance of the evidence for the plain-
tiffs. The claimant testified, among other things, as follows:
That he resided at Salisbury, N. C., and was a distiller, rectifier,
and wholesale liquor dealer; that he had been engaged in busi-
ness as such since 1866, except about 18 months; that all the
packages of whisky sought to be forfeited, and in controversy
in this case, had been distilled and rectified at his establishment,
which was located near Salisbury, N. C. The witness further stat-
ed that, after the rectification of spirits, sugar was put into them
for the purpose of mellowing and making them more palatable,
and they were then regauged by the proper officer; that the
proportion of saccharine matter put in each package of spirits was
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about one gallon to each barrel. The witness was allowed by the
court, against the objection of the plaintiffs, to give an ocular
demonstration, in the presence of the jury, with spirits, sugar,
and hydrometer, for the purpose of showing that the difference in
the apparent proof (“A. P.”) marked on the packages containing
the whisky in controversy and the proof of such whisky as shown
by the regauge may have been caused by the sugar which had
been put into the spirits by the rectifier, to which action of the
court the plaintiffs excepted. The witness also testified that the
introduction of sugar into spirits reduces the proof. There was
also evidence showing the amount of evaporation allowed in spirits
by the regulations of the internal revenue department.

There were various instructions requested by the plaintifts,
which were refused by the court, to which refusal exceptions were
duly taken, and on which error is assigned. 'We will not consider
in detail the several rulings of the trial court, and which are
presented by the assignment of errors. The court could have
properly ordered a verdict for the claimant, and we are satisfied
of the correctness of the finding on the charge given, the effect of
which was to direct a verdict for the claimant. The complaint
in the case is that the 14 packages of whisky did not have or
bear the proper marks and brands required by law to be placed
on them. The law required that such packages should be in-
spected and gauged on the premises of the rectifier who has paid
the tax, by a United States gauger, who should place thereon an
engraved stamp, properly signed, and which shall state the date
when affixed, and the number of proof gallons contained therein.
Rev. St. § 3320. The proof is that the packages in question were
duly marked and stamped by United States gaugers on the prem-
ises of the claimant, the rectifier, in North Carolina, and that
when regauged, some six months thereafter, there was a diver-
gence both in proof gallons and in wine gallons in said packages.
The divergence, we think, is clearly accounted for. But, if it
were not satisfactorily accounted for, yet we cannot see how the
United States has been in any manner defrauded, or could have
been defrauded, unless the spirits which had been inspected and
gauged in North Carolina had been taken out of the packages,
in whole or in part, and other spirits, on which the tax had not
been paid, had been put in them. There is, however, no charge
of thig sort in this information. In no aspect of the case made
by the record could the plaintiffs recover. Any error in the rul-
ings of the trial court adverse to the plaintiffs was therefore error
without injury. The judgment is affirmed.

TANNAGE PATENT CO. v. ZAHN.
(Circuit Court, D. New Jersey. March 26, 1895.)

1. PATENTS—SUFFICIENCY OF SPECIFICATION.
The specifications of a patent are addressed primarily to persons
“skilled in the art,” by which is meant, not those having very great tech-
nical knowledge relating to the subject-matter of the invention, but rather



