
EX PARTE JERVEY. 957

ers, but strictly "a person [to quote the act] engaged in buying and
selling merchandise." To fabricate merchandise, as appellant did,
is not to buy and sell it. Nor may both be done, for the "mer-
chant" may not (again to quote the act) "engage in the performance
of any manual labor except such as is necessary in the conduct of
his business as such merchant,"-that is, in buying and selling
merchandise; and the manual labor which is precluded is skilled
as well as unskilled. One-half of appellant's time was engaged
in cutting and sewing garments. This was manual labor not nec-
essary in the buying and seIling of merchandise. If we may in·
dulge this, we may indulge more, and all artificers would be ex-
cluded from the act provided they worked for themselves or
mingled with their proper work any traffic in merchandise.
We think, therefore, that the judgment of the district court was

correct, and it is affirmed.

Ex parte JERVEY ct 11.1.
(Circuit Court, D. South Carolina. March 12, 1895.)

1. CONSTITUTIONAL LAW -INTERSTATE COMMERCE - CARRYING LIQUOR INTO A
STA'rE.
The provision of the South Carolina "Dispensary Law" (section 33) for-

bidding any person to bring liquors into the state, except as prOVided in
that act, under penalty of fine and imprisonment, is void, as an inter-
ference with interstate commerce, in so far as it is sought to be ap-
plied to persons who bring liquors into a port of a state, without attempt-
ing to unload them from the vessel.

2, SAME-EFFECT OF 'l'RE WILSON ACT,
The Wilson act, passed by congTess in August, 1890, merely operates t(}

subject liquors brought into a state to the police power thereof, whether
in the original packages or not, and it gives the state no authority to im-
pose penalties upon persons who bring liquors into a port of the state
without attempting to unload them from the vessel.

8. I:lTATE AND FEDERAL COURTS-COMiTy-HABEAS CORPUS.
A federal court having before it, on writ of habeas corpus, persons 11.1'-

rested under a state law alleged to be in contravention of the constitu-
tion of the United States, will not feel required, on the ground of comity.
to remand them to the state courts, when the circumstances are such that
delay in obtaining a decision upon the validity of the law would cause
great injury to commerce. Minnesota v. Barber, 10 Sup. Ct. 862, 136 U.
S, 313, and In re Van Vliet, 43 Fed, 764, followed.

This was an application for a writ of habeas corpus to procure
the release of J. E. V. Jervey, Sr., J. E. V. Jervey, Jr., and Henry
Gardner, who are alleged to be held in custody by the sheriff of
Charleston county, S. C., contrary to the laws and constitution of
the United States.
Bryan & Bryan, for petitioners.
C. P. Townsend, Asst. Atty. Gen., and W. Gibbes Whaley, for

respondent.

SIMONTON, Circuit Judge. Joseph E. V. Jervey, Sr., is the
master, and the other petitioners constituted the crew of the
schooner Carolina, a vessel of the Unite!! States, duly licensed for
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conducting a coasting trade between ports and cities in the
states of North Ca'rolina, Georgia, and South Carolina. In Feb-
ruary last she was lying in the port of Savannah, and there took
in a cargo consisting of 6 barrels marked "whisky" and 22 barrels
marked "vinegar," shipped on her to be transported by sea to
Charleston, S. u., and for which she was to receive freight $75. As
far as appears, none of the petitioners had any ownership in any of
the barrels or their contents, or any other interest in them except
the freight for their carriage between these two ports. Immediately
on the arrival of the Carolina alongside the wharf in Charleston,
some time before daylight on 26th February, and before cargo was
broken, these three men were arrested by the city police, and held
in custody. On the same day a warrant was issued by George W.
Rouse, Esq., a trial justice of the state, in these words:

"The State of South Carolina, Charleston County.
"Affidavit for Arrest Warrant.

"Personally appeared before me E. C. Beach, who, being duly sworn, says
that in the state and county above named, at Charleston, S. C., about the
26th day of February, 1895, J. E. V..Jervey, Sr., J. E. V. Jervey, Jr., and
Henry Gardner did unlawfully bring alcollOlic liquors into this state, in vio-
lation of section 33 of the dispensary act, and that Sergt. Quin and Private
McCaffrey are material witnesses for the state. E. C. Beach.
"Sworn to before me, this 26th day of February, 1895.

"George W. Rouse, Trial Justice.
"South Carolina, Charleston County.

"Arrest 'Varrant.
"By George W. Rouse, Trial Justice, in the Court and State Above Named,

to Any Sheriff or Constable E. C. Beach: Whereas, complaint has been made
unto me by E. C. Beach that J. E. V..Jervey, Sr., and ,J. E. V. Jervey, Jr.,
and Henry Gardner did unlaWfully bring into the state, in violation of section
33 of the dispensary act, alcoholic liquor, these are therefore to command
you to apprehend the said J. E. V. Jervey, Sr., ,J. E. V. Jervey, .Jr., and Heury
Gardner, and to bring them before me to be dealt with according to law.
"Given under my hand and seal, at Charleston, this 26th day of 11'ebruary,

1895. George W. Rouse, Trial Justice."

By virtue of this warrant, they were arrested, and put in custody.
They gave bail, but were surrendered by their bail to the sheriff
in whose custody they were when the petition was filed. The
petitioners are in custody because they, master and crew of the
schooner Carolina, transported in the schooner, for freight money.
these barrels of whisky, from the port of Savannah, in the state of
Georgia, to the port of Charleston, in this state. It is charged that
in so doing they violated section 33 of the dispensary act of this
state, in these words:
"No person, except as provided in this act, shall bring into this state, or

transport from place to place within this state, by wagon, cart, or other ve-
hicle, or by any other means or mode of carriage, any liquor or liquids con-
taining alcohol, under a penalty of one hundred dollars or imprisonment for
thirty da.ys for each offence, upon conviction thereof, a.s for a misdemeanOl·."
The petitioners allege that this section of the dispensary law, so

far as it is sought to apply it to them, is an attempt to regulate
commerce between the states, and is in conflict with the constitu-
tion and laws of the United States, and therefore null and void.
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The issue thus presented is oue. cognizable in this court. "Under
the provisions of sections 751 'to 753 of the Revised Statutes of the
United States, the courts of the United States and their judges
have jurisdiction upon a writ of habeas corpus to inquire into the
cause of the imprisonment of the petitioner; and if, upon such
inquiry, he is found to be in custody for an act done or omitted
in pursuance of a law of the United States, he is entitled to be
discharged, no matter from whom or under what authority the
process under which he is held may have issued, the constitution
and laws of the United States made in pursuance thereof being the
supreme law of the land." In re Neagle, 39 Fed. 833; Ex parte
Royall, 117 U. S. 241, 6 Sup. Ct. 734; Ex parte McCready, 1 Hughes,
598, Fed. Cas. No. 8,732; Electoral College of South Carolina, 1
Hughes, 571, 8 Fed. Cas. No. 4,336; Wildenhus' Case, 120 U. S. 1, 7
Sup. Ct. 385. Is the act of the legislature of South Carolina upon
which this arrest was based in conflict with the constitution and
laws of the United States? The act declares it a misdemeanor,
punishable by fine or imprisonment, for any person,. except as pro-
vided in the act, to bring into this state, by any means or mode of
carriage, any liquor or liquids containing alcohol. Is it a regula·
tion of commerce? It relates to liquids or liquor containing alcohol,
-an article of commerce. "That ardent spit'its, distilled liquors,
ale and beer, are subjects of exchange, barter and traffic, like any
other commodity in which a right of traffic exists, and are so recog-
nized by the usages of the commercial world, the laws of congress,
and decisions of the court, is not denied." Leisy v. Hardin, 135 U.
S. 110, 10 Sup. Ct. 681. The dispensary act itself recognizes alco·
holic liquors as the subject of interstate commerce, as it provides
for their transportation; and, when imported, it recognizes them
as subjects of exchange, barter, and traffic, for it provides elaborate
machinery for the sale of them to the people of the state. This
being so, the act does not forbid absolutely the importation of these
liquors or liquids, but forbids their importation, "except as provided
in this act." The provision, therefore, is clearly a regulation of com·
merce. "Commerce among the states consists of intercourse and
traffic between their citizens, and includes the transportation of
persons and property, and the navigation of public waters for that
purpose, as well as the purchase, sale, and exchange of commodi·
ties." Gloucester Ferry Co. v. Pennsylvania, 114 U. S. 196, 5 Sup.
Ct. 826. Transportation is essential to commerce, or rather is com-
merce itself, and every obstacle to it or burden laid on it by legis-
lative authority is regulative. Railroad Co. v. Husen, 95 U. S., at
page 470. See, also, Hall v. De Cuir, Id. 485. 'fhe power to reg·
ulate commerce is vested in congress, is complete in itself, and has
no limitations other than those prescribed in the constitution.
Gibbons v. Ogden, 9 Wheat. 1. This power so vested in congress
is the power to prescribe rules by which it should be governed,
that is to say, the conditions upon which it shall be conducted,-to
determine when it shall be free, and when subject to duties or
other exactions. Gloucester Ferry Co. v. Pennsylvania, supra. This
power is exclusive. "All that portion of commerce with foreign
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countries or between the states, which consists in the transporta-
tion, purchase, sale, and exchange of commodities is national in its
character. Here there can, of necessity, be only one system or
plan of regulation, and that congress alone can prescribe. Its
nonaction with respect to any particular commodity or mode of
transportation is a declaration of its purpose that the commerce
in that commodity or by that means of transportation shall be free.n
County of Mobile v. Kimball, 102 U. S., at page n97.
The power to regulate commerce is so complete in itself, acknowl·

edging no other limitations than those prescribed in the constitu-
tion, and so coextensive with the subject on which it acts, that it
cannot be stopped at the external boundaries of a state; it enters
into the interior. Leisy v. Hardin, 135 U. S., at page 111, 10 Sup.
Ct. 681. The feebleness of the Confederacy, formed during the
Revolution, over this subject, was one of the prime causes of the
convention of 1789; and this provision of the constitution to meet
this question, and to confer absolute and exclusive control over com-
merce in congress, was the result. The nature of this provision
and its correction of the evils it was intended to cure require that
a similar power should not exist in the states. County of Mobile
v. Kimball, 102 U. S. 691. It is true that in certain cases in which
the legislation of the state is not directed against commerce, but
relates to the rights, duties, and obligations of citizens, and affects
the operations of foreign and interstate commerce, or persons en-
gaged in that commerce remotely and indirectly, such legislation
does not conflict with the constitution. Sherlock v. Alling, 93 U. S.
100. But that is not this case. Here the prohibition is direct and
complete. The case itself shows the distinction. The legislation
condemned operated directly upon commerce, either by way of tax
upon its business, license upon its pursuit in particular channels,
or conditions for carrying it on. Page 102. We are not left to
conviction or to the application of abstract principles. In Bowman
v. Railway Co., 125 U. S. 465, 8 Sup. Ct. 689, 1062, the supreme court
of the United States held that:
"The statute of the state of Iowa, forbidding, under penalty, common car-

riers, their a.gents or any person, to bring liquor into the state unless pre-
viously furnished with a certificate from the county auditor that the con-
signee was authorized to sell the same, was void as a regulation of interstate
com:nel'ce."

Tbis power to regulate interstate commerce being vested in con-
gress, it is within the power of congress to permit its exercise in
whole or in part by the states. In sections 4278 and 4279 of the Re-
vised Statutes of the United States, relating to nitro-glycerine and
other explosives, congress gives directly to any state, territory, dis-
trict, city, or town the right to prohibit the introduction of such
substances into their limits for sale, use, or consumption therein.
The legislation with regard to spirituous liquors and their relation
to interstate commerce is in what is known as the ''Wilson Act" (26
Stat. 313). To construe this act, we must ascertain the mischief it
was intended to remedy. The right of the states under the police
power to regulate, restrain, forbid the use, sale, and keeping of
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Intoxicating liquors within their own boundaries had been fully
established by a long line of authorities. Boston Beer Co. v. Mas-
sachusetts, 97 U. S. 25; Foster v. Kansas, 112 U. S. 201, 5 Sup. Ct.
8, 97; Mugler v. Kansas, 123 U. S. 659, 8 Sup. Ct. 273; Crowley v.
Christiensen, 137 U. S. 91, 11 Sup. Ct. 13. But the decisions of the
same court had declared that sealed packages were not within the
police power. Instances were of constant occurrence in which im-
porters would carry into a state, whose laws forbade the sale of
intoxicating liquors, sealed packages of convenient size, which were
sold in that condition, protected under these decisions. Thus, the
laws of the state were evaded and set at naught, and the humane
design of the legislation was entirely defeated. Every effort to
destroy this evil failed, and finally, in Leisy v. Hardin, 135 n. S.
100, 10 Sup. Ct. 681, the supreme court declared the law granting
immunity to the sealed package. It was promulgated April 28,
1890. In August, 1890, congress met the decision with the
bill, and in effect declared it inoperative for the future. These
are the words of the act:
"That all fermented, distilled, or other intoxicating liquors or liquids trans-

ported into any state or territory or remaining therein for use, consumption,
sale or storage therein, shall upon arrival in such state or territory be sub-
ject to the operation and effect of the laws of such state or territory enacted
in the exercise of its police powers, to the same extent and in the same
manner as though such liquids or liquors had been produced in such state or
territory, and shall not be exempt therefrom by reason of being introduced
therein in original packages or otherwise."
It will be noted that the act deals· only with the liquors trans-

ported into a state, and declares them subject to the police power,
whether in the original package or not. This is the full extent of
its operation. It gives the states no new power. In re Rahrer,
140 U. S. 545, 11 Sup. Ct. 865. It simply puts in the same char-
acter liquors made in or being in the state and imported liquors in
sealed packages or otherwise. As it is expressed by Mr. Justice
Miller in his work on the Constitution (page 676), after this act took
effect (the Wilson act), "such liquors introduced into the state
from another state, whether in original package or otherwise, be-
came subject to the operation of its then existing laws, enacted in
exercise of its police powers." The liquors must first be introduced
into the state before these laws can operate. It is upon their'
arrival within the state-that is, when the transit terminates (In
re Van Vliet, 43 Fed. 761)-that the police power can act; and up
to and until that time the police power cannot act (In re I,anford,
57 Fed. 570).
The prisoners have been arrested for bringing liquors into the

state. The undisputed facts are that the goods were shipped at
the port of SavMlnah, Ga., for this port, on the schooner of which
they are master and crew, at a stipulated freight for carriage by
sea. This was an act of interstate commerce. Whenever a com
modity has begun to move as an article of trade from one state to
another, commerce in that commodity between the states has com-
menced. The Daniel Ball, 10 Wall. iJ57. It can make no difference
that this was the first voyage of this schooner, and that she maJi

v.66F.no.6-61
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not have theretofore been engaged in the business of a common car-·
riel'. The law of interstate commerce affects every citizen of the
United States. Its protection and its penalties weigh equally on
all. It is also not disputed that, immediately on reaching the
wharf, they were arrested and detained in custody by the city police,
and afterwards held under the warrant produced here; that they
did not llilld their cargo or any part of it; and that, when they were
arrested, it was afloat. The transportation was not ended. They
were actually engaged when arrested in interstate commerce. Their
detention by the police was unlawful, and the warrant by which
they were incarcerated is based ona provision of law in conflict
with the constitution and law of the United States. It is wholly
void.
The learned representatives of the attorney general pressed upon

the court that it should hold its hand in deference of and in comity
with the state court. The advice of the supreme court of the
United States in Cook v. Hart, 146 U. S. 195, 13 Sup. Ct. 40, meets
with the hearty sympathy and approval of this court. But in Re
Frederich, 149 U. S. 70, 13 Sup. Ct. 793, that high tribunal recog·
nizes that, under special facts and circumstances, it is the duty of
this court to act, and not to remand the prisoner to the state courts.
These facts occur in this case. The question involved in it affects
the commerce of every port in the state. Delay would work irrep-
arable mischief. Let the channels of trade become once diverted,
and it may take the life of a generation to restore them. If it be
accepted that the master and crew of any vessel arriving at any
port in South Carolina may be arrested and imprisoned simply for
carrying goods in the course of foreign or interstate commerce, and
while engaged in such transportation, and that they would have no
protection, no vessel would venture to touch at any of them. The
dispensary law has become fixed in the legislation of the state of

Carolina. It is for the interest of all her citizens that it
be settled, and the constitutionality of all its parts ascertained, and
that speedily. But were this matter to be remanded to the trial
jnstice who issued the warrant, and the cause take its slow course
through that tribunal, then on appeal to the circuit court, then to
the state court, then to the supreme court of the state, and by
writ of error to the supreme court of the United States, years may
intervene before a final decision can be reached. The cause can
go up from this court direct to the supreme court of the United
States. Besides this, the conclusion reached is that this clause of
the dispensary act, so far as it has been made to apply to these
petitioners, is absolutely void. Following the example of Caldwell,
J., in Re Van Vliet, 43 Fed. 764, and of the circuit court in
sota v. Barber, 136 U. S. 313, 10 Sup. Ct. 862, the case is retained
here.
It is ordered that the prisoners be discharged from custody.
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In re CHARGE TO GRAND JURY.

(District Court, N. D. New York. March 19, 1895.)

LACK OF FACILITIES FIlRNISHED TO THE COURT FOR THE TRANSACTION OF BUSI-
NESS-NEED OF AN OFFICIAL STENOGRAPHER-NEED OF ADDITIONAL BAIL-
IFFS - WANT OF PROVISION FOR FURNISHING MEALS TO JURORS IN CIVIL
CASES-FAILURE TO PROVIDE FUNDS FOR TERMS OF COURT.

The following is a portion of a charge to a grand jury
at Utica by the district judge (ALFRED C. COXE) March 19, 1895,
together with a presentment thereon made by the grand jury, at
Utica, March 27, 1895.

COXE, District Judge (charging grand jury). There is anothermat-
tel' to which I desire to call your attention, with the request that,
after investigation, you make such presentment upon the subject as
you may deem proper. I refer to the facilities, or, rather, the lack of
facilities furnished to this court. All patriotic citizens, no matter
how they differ upon other subjects, unite in the desire that the
courts of our country shall be conducted with dignity and decorum,
so as to command the respect and confidence of all. The people
of this state have favored every amendment to the constitution
intended to increase the efficiency of the courts. It is unnecessary
for us to emulate the pomp and ceremony which surround the tri-
bunals of foreign countries, but it is of the utmost importance that
our courts, both state and federal, should be provided with the
necessary cOlllveniences with which to transact the business con-
fided to their care in a decorous manner and in conformity with
modern usages. Especially is this true of the courts, which
represent the judicial branch of the national government, and are
charged not only with the interpretatiOll1 and construction of the
national laws, but often with the maintenance of the national honor.
They should be models in all that goes to make up a dignified, effi-
cient and orderly judicial tribunal. Not only are the means and
appliances furnished these tribunals inferior in many respects to
those of the highest courts of our state, but, I believe, that it can
be demonstrated that the circuit and district courts of the United
States, charged with the decision of the most vital and far-reaching
questions, having to dispose of causes often involving millions
of money, have not as good facilities for the transaction of busi-
ness as some of the police courts of our larger cities.
Let me be more specific. A stenographer is now a necessary

adjunct of every well-conducted trial. In this age of superlative
progress we are not contented to revert to the antique methods of
a quarter of a century ago. Time and money are saved by enlist-
ing the services of those expert writers, who are able to take the
evidence as fast as it falls from the lips of the witnesses. A court
that adopts the method of writing down the evidence in long
hand is regarded as intolerably slow and behind the age, and yet
in the United States courts there is no official stenographer. Other
courts have felt the impulse of modern progress, but the federal
courts in this respect are in the condition of a century ago. When


