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less to attempt to destroy the force of this concurrence by refer-
ence to what the courts have said in cases where the parties dis
agree both as to facts and inferences from disputed facts. In
this case, unless we should hold that placing the letter upon the
desk as it was by the carrier was a delivery (of which there can
be -not the slightest doubt), we should be compelled to hold that
it had been abandoned by the carrier, and for this the statute
prescribes a punishment which would seem to be adequate to
insure fidelity upon the part of carriers and post-office agents.
It is desirable, of course, to protect correspondence from pub-
licity through the instrumentality of prying, officious, and evil-
disposed persons, after as well as before it comes into the manual
possession of those for whom it is intended; but the federal gov-
ernment has exhausted its power in this direction when it has
established such regulations as may occur to it as efficient so long
as the mail is in its actual custody en roate. The mere fact that it
has had a mission to perform with respect to such correspondence
does not invest letters with a quality of federal interest or con-
cern which ever afterwards entitles it to exert its authority to
protect them. They still remain private property, and subject to
the ordinary rules of such property. The post office is merely an
agent for the delivery of the mail, and has only the right to
protect itself in the discharge of this function against the depre-
dations of its agents and others while performing its undertaking.
However desirable it may be, and however strong may be the policy
which would suggest it, that the mail shall be kept sacred, we
can look to congress for efficient aid only so far as it may have
authority as incidental to its proprietary and constitutional right
to establish “post offices and post roads.” The enforcement of
general regulations of police must come from the states.

My attention has been called to the case of U. 8. v. McCready,
11 Fed. 225, as expressing views contrary to those I entertain.
‘While I have the profoundest respect for the learning and ability
of the judge who delivered that opinion, I find the more satis-
factory reasons and the soundest canons of interpretation in the
opinion of the several able jurists whom I have heretofore quoted.
The defendant’s plea of guilty will not be accepted, under the
circumstances, until he shall have had opportunity to consult with
counsel whom I shall appoint to defend him,
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In re MOORE, Collector of Customs,
(District Court, D. Alaska. March 27, 1895.)

1. INTOoXICATING LIQUORS-—SEARCH AND SEIZURE.

Under the organic act of Alaska (Act May 17, 1884), § 14, prohibiiing
the importation of intoxicating liquors, except for certain purposes, un-
der penalty of forfeiture, as provided by Rev. St. § 1955, on petition by
the collector of customs, alleging that a person has secreted about his
premises intoxicating liquor unlawfully imported from other parts of
the United States, a warrant to search for and seize such liquor will be
issued.
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2. SAME—EXECUTION OF SEARCE WARRANT.

Rev. St. ¢. 8, § 1955, provides for the forfeiture of liquor unlawfully
imported into Alaska. Section 1957 provides that violations of the pro-
visions of that chapter shall be prosecuted in the courts of California,
Oregon, or Washington until otherwise provided by law, and author-

" izes the collector for Alaska territory to seize vessels and merchandise
liable to fines or forfeitures. The organic act (Act May 17, 1884), § 3,
establishes a district court for Alaska. Held, that the collector of cus-
toms was authorized to execute a warrant issued by such court to search
for and seize intoxicating liquor unlawfully imported.

Application of Benjamin P. Moore, collector of customs, for a
warrant to search for and seize certain distilled liquors in his dis-
trict, imported contrary to law.

Lytton Taylor, Dist. Atty., for petitioner,

TRUITT, Distriect Judge. This ease is brought up for deter-
mination by the petition of said Benjamin P. Moore, verified by his
oath, and addressed to the judge of said court, in which he sets
out his official capacity, and then among other things alleges, upon
information and belief, that one Paul Baum now has secreted about
his premises at Sitka, within said district, a quantity of intoxicat-
ing liquor commonly called “whisky,” which has been unlawfully
imported from other parts of the United States, and prays for a
warrant to search for and seize the same. DBy this application two
very important questions are for the first time directly brought be-
fore this court, viz.: (1) Does the law authorize the issuance of
such a warrant for the purpose named? (2) If so, then can it be
executed by the collector or his deputies? The first is the most
important question, and really the vital one in the case, for, if the
law does not authorize the issuance of the warrant, then the second
question is never reached, but, if such warrant is authorized, the
question of its execution is of secondary importance. In passing
upon the petition I shall therefore consider the above questions in
the order of their statement, and examine the statutes that seem
to bear upon the authority of the United States judge or a com-
missioner for this district to issue a search warrant upon such
facts ag are alleged in the petition herein.

The warrant asked for is of a high and extraordinary nature. It
is expressly guarded by article 4 of the original amendment to the
constitution proposed by the first congress, and ratified by the sev-
eral states, for the purpose ! securing the rights and liberty of the
people from encroachment, disparagement, or violation by the fed-
eral government through its departments, courts, or various offi-
cers, either military or civil; and unless such warrant is directly
authorized by law, or comes within the fair intendment of the same,
it should not be issued. In Nelson v. U. 8, 12 Sawy. 285, 30 Fed.
112, which was a criminal prosecution under section 14 of the act of
Mav 17, 1884, providing a civil government for Alaska, Judge
Deady, in his very able opinion, says:

“No particular guestion was made on the argument as to the scope and
effect of the act, but, as it covers the whole ground, the most reasonable

conclusion is that it supersedes or repeals all former laws on the subject of
intoxicating liquors in Alaska.” )
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- And in U. 8. v. Warwick, 51 Fed. 280, a case decided in this
court, it is held that:

“As to the importation, manufacture, and sale of intoxicating ligquor in
this district, section 14, supra, in conbection with section 1955 of the Re-
rised Statutes, and the regulations of the president, must be accepted as the
aw.”

In the latter case, section 20 of the act of June 30, 1834, which
was by act of March 3, 1873, added as an amendment to section 1
of the Alaska act of July 27, 1868, for the purpose of making this
territory “Indian country” as to the introduction and disposal of
spirituous liquors, is held not to be in force here. As the act of
July 27, 1868, with the amendment thereto of March 3, 1873, in-
cludes all the law of a local character upon the subject of spirituocus
liquors affecting Alaska prior to the organic act of May17,1884,if the
said amendment is not now in force, then, unless one or more stat-
utes of a general character touching the subject in some way were
extended over this country proprio vigore upon its cession to the
United States, it is plain that the only law applicable to the pres-
ent case will be found in said act of July 27, 1868, and the organic
act; and as my attention has not been called to any statute of a
general character that might, by the most strained construction,
apply to this case, and having been unable to find any such myself
after a careful examination, I therefore conclude that these acts
contain all the law applicable to it. Section 14 of the organic act
is as follows:

“That the provision of chapter three, title twenty-three, of the Revised
Statutes of the United States, relating to the unorganized territory of
Alaska, shall remain in full foree, except as herein specially otherwise pro-
vided; and the importation, manufacture and sale of intoxicating liquors
in said district except for medicinal, mechanical and scientific purposes is
hereby prohibited under the penalties which are provided in section nine-
teen hundred and fifty-five of the Revised Statutes for the wrongful im-
portation of distilled spirits.”

At this point in the case it is necessary, before going further, to
determine what effect this act had upon prior legislation upon the
same subject. What parts or provisions of said chapter 3, tit. 23,
were changed or repealed by it? Repeals by implication are never
favored by courts.

“There must be a positive repugnancy between the provisions of the new
law and the old to work a repeal of the old by implication, and even then
the old law is only repealed to the extent of the repugnancy.” Fabbri v.
Murphy, 95 U. 8. 191.

In McCool v. Smith, 1 Black, 459, Mr. Justice Swayne said:

“A. repeal by implication is not favored. The leaning of the courts is
against the doctrine, if it be possible to reconcile the two acts together.”

Numerous other authorities could be given to the same effect,
but even these seem hardly necessary upon the proposition they
are cited to support, for the legislative mind seems to have at-
tempted, by the very language used in the act, to preclude any
question about its object and intention. It iy expressly declared
that the provisions of said chapter 3, tit. 23, “shall remain in full
force, except as herein specially otherwise provided.” Under the-
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rule govérning repeals by implication, and the peculiar language
of the act itself, most of the old law must be in force. Section 14
is broader than section 1955 in two respects, for while this section
is only against “distilled spirits,” and confers upon the president
the power to “restrict, and regulate, or to prohibit,” it is against
“intoxicating liquors,” and absolutely prohibits such liquors except
for the three purposes named. As these changes are not repug-
nant to the intention and spirit of said section, I hold that it is
still in force as to distilled spirits, and only modified as to the power
of the president. In this I am following a well-established doc-
trine, which is very concisely stated by Mr. Justice Field in Chicago,
M. & 8t. P. R. Co. v. U. 8, 127 U. 8. 406, 8 Sup. Ct. 1194, as follows:

“When there are two acts or provisions of law relating to the same sub-
ject, effect is given to both if that be practicable. If the two are repug-
nant, the latter will operate as a repeal of the former to that extent; but
the second act will not operate as such repeal merely becausé it may repeat
some og’ the provisions of the first one, and omit others, or add new pro-
yvislons.

Section 14 of the organic act refers to section 1955 for its pen-
alty; hence this part of it is not repealed; and, if the rest is, then
we have a unique statute,—that is, one consisting wholly of a
penalty. 8o far as these statutes relate to the subject of intoxi-
cating liquors they are in pari materia, for they have a common
object, and are intended to prevent a common evil, and should be
looked at as one statute in explaining their meaning and import.
Ryan v. Carter, 93 U. 8. 78; Harrington v. U. 8, 11 Wall. 356;
Vane v. Newcombe, 132 U. 8. 220, 10 Sup. Ct. 60. In section 1955
it provides that “the president shall have power” to make regula-
tions necessary to carry out its provisions, and in section 14 of the
organic act it is declared that he “shall make such regulations” as
are necessary to carry out its provisions. These regulations have
been made by the president, and if, under either one or both of
said statutes, the warrant asked for can be issued, then the request
of the petition should be granted. In section 1955 it is declared,
among other things, that:

“Distilled spirits landed or attempted to be landed or used at any port
or place in the territory, in violation of such regulations, shall be forfeited;
and if the value of the same exceeds four hundred dollars the vessel upon.
~ which the same is found, or from which they have been landed * * * shall

be forfeited.”

As the forfeiture provided for in this statute is against personal
property and vessels carrying or landing it, any attempt to enforce
such forfeiture would be vain without first seizing the property
and bringing it within the power of the court. And it is a well-
settled rule that proceedings to enforce a forfeiture are in the
nature of actions in rem, and that seizure is a jurisdictional fact
which must precede the commencement of such proceedings. The
Washington, 4 Blatchf. 101, Fed. Cas. No. 17,221; The Bolina, 3
Fed. Cas. No. 1,608; The Ann, 9 Cranch, 289. In the latter case it
is stated that:

“In order to institute and perfect proceedings in rem it is necessary that
the thing should be actually or constructively within the reach of the court.”™
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The petition alleges that domestic intoxicating liquor, commonly
called “whisky,” is believed to be at certain premises within this
district, and that the same has been unlawfully imported or brought
into it. ~The executive order of May 4, 1887, says:

“No intoxicating liquors shall be landed at any port or place in the terri-
tory of Alaska without a permit from the chief officer of the customs at
such port or place, to be issued upon evidence satisfactory to such officer that
the liquors are imported and are to be used solely for sacramental, medic-
inal, mechanical, or scientific purposes.”

It is the practice of the customs officers to seize all such liquors
when found in the hands of persons attempting to land it from
boats or vessels at any port or place in the territory contrary to
law. But suppose the liquors are clandestinely landed and carried
into the country. How far inland must they be taken before they
become purged of their illegal nature, or exempt from the ban of
the law upon them? Is there an arbitrary line or distance from
the wharf or beach at which the customs officer must stop, and
just beyond which the smuggler can store his illicit goods in safety,
or even openly display them and laugh at the law? A construe-
tion which would sanction so glaring an evasion of the whole policy
and object of the law and the executive order ought not to be
adopted. Penal laws, though subject to what is known as the
“rule of strict comstruction,” should not be construed with such
technical strictness as to defeat the obvious intention of the law.
American Fur Co. v. U. 8,, 2 Pet, 358, “A thing within the inten-
tion of the makers of the statute is as much within the statute
as if it was within the letter.” U. 8. v. Babbit, 1 Black, 55. But
under the strictest rules of construction, if the statutes upon the
subject are to stand as I have indicated, I think the warrant should
be issued. Having thus determined the first question in the case,
but little need be said in passing upon the other one.

Section 1957 of the Revised Statutes provides:

“Until otherwise provided by law all violations of this chapter, and of
the laws hereby extended to the territory of Alaska and the waters there-
of, committed within the limits of the same shall be prosecuted in any dis-
trict court of the United States in California or Oregon, or in the district
courts of Washington; and the collector and deputy collectors appointed
for Alaska territory, and any person authorized in writing by either of them,
or by the secretary of the treasury, shall have power to arrest persons and
seize vessels and merchandise liable to fines, penalties or forfeitures under
this and the other laws extended over the territory.”

. There is no repugnancy between this stutute and section 14 of
the organic act; but section 3 of said act establishes a district
court for Alaska, and thus establishes a new forum, in which the
offenses against the provisions of chapter 3, tit. 23, of the Revised
Statutes must be tried. The new law changes or repeals the old

Uin this respect. But courts have generally upheld parts of a

statute capable of standing alone when other parts have been re-
pealed by implication because repugnant to a later act. Presser
v. People of Illinoig, 116 U. 8, 252, 6 Sup. Ct. 580; In re Canal
Certificates (Colo. Sup.) 34 Pac. 274; Cooke v. Ford, 6 Fed. Cas. No.
3,173; Wood v. U. S, 16 Pet. 342. In the case of Wood v. U. 8.,
Mr. Justice Story said:
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“There must be a positive repugnancy between the provisions of the new
Iaws and those of the old; and even then the old law is repealed by im-
plication only pro tanto to the extent of the repugnancy.”

However, the very language used in the organic act- and that
used in section 1957 plainly shows that the former should not be
held to repeal the latter in toto, or at all, except as to that part
providing the court in which offenses named in the chapter should
be tried. The new act declares that this chapter “shall remain
in full force” except as otherwise specially provided; and section
1957 only makes prosecutions for violations of said chapter triable
in the courts of California, Oregon, and Washington “until other-
wise provided by law.” When the organic act was enacted, the
prosecutions mentioned in said section were otherwise provided for
by law, and all that portion of the section from the beginning
down to and including the word “Washington” became inoperative
or was repealed by implication. It was only intended to be tem-
porary. If the rest of this section is allowed to stand, then it
gives the collector, his deputies, and any person authorized by either
of them in writing, the “power to arrest persons and seize vessels
and merchandise liable to fines, penalties or forfeitures under this
and other laws extended over the territory.” The president seems
to have understood or believed that this law was in force after the
organic act was adopted, for in his circular of May 4, 1887, he puts
the control of intoxicating liquors to be landed at any port or
place in Alaska under “the chief officer of the customs.” Now,
while this does not have the binding force of a decision from a
superior judicial tribunal, yet in the language of Mr. Justice Har-
Jan in U, 8. v. Johnston, 124 U. 8. 236, 8 Sup. Ct. 446:

“The contemporaneous construction of a statute by those charged with
its execution, especially when it has long prevailed, is entitled to great
weight, and should not be disregatded or overturned except for cogent rea-
sons, and unless it be clear that such construction is erroneous.”

And he cites a number of authorities in support of the rule which
he says has often been announced by the court. But it may be said
that, admitting the authority of the customs officers to seize intox-
icating liquors while they are being landed contrary to law, yet
after they have escaped the vigilance of these officers, and passed
through the guard line that they are supposed to maintain along
our coast, then the marshal or his deputies should seize them. Up-
on this point I express no opinion, further than that the collector
can execute the warrant, because it is not in the case. By his
petition he asks for this warrant, and from my holding that it
should issue, and that he may execute the same, it cannot be im-
plied that another officer of the district might not obtain its issu-
ance and have the same power in executing it. If any person had
been caught in the act of illegally landing these liquors, the customs
officers could have seized them without a warrant. Under the law,
as T understand it, I think both questions in the case must be de-
cided in favor of the petitioner, and the warrant will be issued.
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LEW JIM v. UNITED STATES.
(Clrcult Court of Appeals, Ninth Circuit. February 18, 1898.)
No. 186,

1 CxiNEsE ExoLUsioN ACTs—MERCHANTS.

A Chinese person who, during his residence In the United States, wam
engaged in business &8s a member of a firm of dealers in fancy goods, but
occasionally, during a year previous to his departure for & temporary visit,
worked for short periods as a house servant, in order to accommodate an
old employer at times when he was without a servant, was engaged in
manual labor within the meaning of section 2, Act Cong. Nov. 3, 1893,
known as the “McCreary Act.”

8. SAME—APPLICATION TO PERsONS LEAVING THE COUNTRY BEFORE THEIR Pas-
BAGE.
Act Nov. 8, 1893, applies to Chinese persons formerly residing in the
United States, who left the country before the passage of the act, and
afterwards seek to return.

Appeal from the District Court of the United States for the
Northern District of California.

This was an application by Lew Jim for a writ of habeas corpus
to obtain his discharge from the custody of the collector of the port
of San Francisco. The district court remanded the petitioner to
the custody of the collector. Petitioner appeals. Affirmed.

Henry C. Dibble, for appellant.
Charles A. Garter, U. 8. Atty.

Before McKENNA, Circuit Judge, and HANFORD and HAW-
LEY, District Judges.

McKENNA, Circuit Judge. The appellant is a subject of the
emperor of China, and claims to have been a resident Chinese per-
son in San Francisco, and partner in the Chinese firm of Bing Kee,
dealers in Japanese fancy goods, 619 Dupont street, his interest
being $1,000, and that he departed for China September 6, 1892,
for a temporary visit, and that he returned on the 1st day of April,
1894, to resume his business as a member of said firm. The col-
lector of the port would not permit him to land, and he applied to
the district court for writ of habeas corpus, which was issued,
and the matter referred to a referee to take the testimony and re-
port his conclusion to the court. The referee reported that appel-
lant had failed to establish by the testimony of two credible wit-
nesses, other than Chinese, the fact that during the period of one
year prior to his departure for China he was not engaged in the
performance of any manual labor except such as was necessary in
the conduct of his business as a merchant, as required by section 2
of the act of congress approved November 3, 1893, known as the
“McCreary Act” The report was excepted to, but confirmed by
the district court, which held that he was “a Chinese person, for-
bidden by law to land within the United States, and has no right
to be or remain therein,” and entered a judgment remanding him
to the custody from which he was taken., From this judgment this
appeal is taken.




