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386; The Thames, 14 Wall. 107, and cases therein cited. Tt s apparent that
the bank would have been fully protected if the railroad company had re-
quired the bl}ls of lading to be delivered, or bad exercised any reasonable
degree of diligence in ascertaining the person entitled to receive the goods,
before releasing possession.”

This view of the case is correct, and the decree appealed from is
affirmed, with costs. :

MISSOURI PAC. RY. CO. v. HALL. ‘
(Circuit Court of Appeals, Eighth Circuit. February 23, 1895.)
No. 447,

1. CARRIERS—CONTRACT OF SHIPMENT—PAROL EVIDENCE.

In an action to recover damages for an unreasonable delay in transport-
ing cattle under a written contract of shipment, evidence of a conversation
had with defendant’s shipping agent shortly before execution of the con-
tract is admissible to show notice to the carrier of the plaintiff’s intention
to sell his cattle on a particular day.

2. 8aME—OPINION EVIDENCE—COMPETENCY OF WITNESS.

In an action against a carrier for unreasonable delay in transporting beef
cattle, witnesses experienced in handling and shipping cattle may express
an opinion as to the extent such cattle would shrink in weight in a given
timtel, under given circumstances, though they have never seen plaintift’s
cattle.

8. TRIAL—OBJIECTIONS TO EVIDENCE—SUFFICIENCY.

An objection to the opinion of witnesses as to the extent cattle would
shrink in weight under given circumstances, as being “incompetent, irrele-
vant, and immaterial,” is too general to raise the question of the compe-
tency of the witnesses as experts, or that the questions asked were hypo-
thetical, and did not embrace a correct statement of the facts which the
proof tended to establish.

4 CARRIERS—DELAY IN TRANSPORTATION—EVIDENCE—QUESTION FOR JURY.

On an issue as to delay in delivering cattle to a connecting carrier, where
it appeared that a specially detailed crew was ready to take the train on
through, shortly after its arrival, but through defendant’s mistake the cat-
tle were unloaded, and upon being reloaded in the same cars a broken
wheel was discovered, which necessitated additional delay, so that the cat-
tle were delivered to the connecting carrier some seven hours after they
should have been delivered, and arrived at their destination some five
hours too late for that day’s market, whether or not such delay was unrea-
§onable, and attributable to defendant’s negligence, was a question for the

ury.
5. SAME—LIVE-STOCK SHIPMENTS—DELAY—INSTRUCTIONS.

In an action for damages caused by defendant’s delay in delivering cat-
tle to a connecting carrier, an instruction that defendant was not liable if
the delay was no longer than was necessary to comply with Rev. St. § 4386,
requiring carriers of cattle to unload them, at the end of every 28 hours,
for feed, water, and 5 hours’ rest, excepting only where they are trans-
ported in cars provided with facilities for that purpose, was properly re-
fused, as misleading, where the cattie were delayed 11 hours after being
en route only 14 hours, and were loaled in cars in which they could be fed
and watered without unloading, and, but for such delay, would have ar-
rived on time, even if the connecting carrier had unloaded them for rest.

In Error to the United States Court in the Indian Territory.

Action by J. O. Hall against the Missouri Pacific Railway Com-
pany to recover damages for delay in the transportation of cattle.
There was a judgment for plaintiff, and defendant brings error.
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George E. Dodge, B. S. Johnson, and J. E. Williams, for plaintiff
in error.

William T. Hutchings (Stockton 8. Fears was with him on brief),
for defendant in error.

Before CALDWELL, SANBORN, and THAYER, Circuait Judges.

THAYER, Circuit Judge. This was a suit by James O. Hall, the
defendant in error, against the Missouri Pacific Railway Company,
the plaintiff in error, to recover damages for an unreasonable delay
in transporting 331 head of beef cattle from Nowata, in the Indian
Territory, to the city of Chicago, Ill. The plaintiff recovered a
judgment, and the defendant company has brought the case to
this court, alleging several errors in the proceedings of the trial
court. We will first notice certain errors that have been assigned
relative to the admission of testimony.

It is urged, in the first instance, that the trial court erred in
permitting the plaintiff, James O. Hall, to testify to an interview
that he had with the defendant’s live-stock agent, Mr. Boline, on
the day the cattle were shipped, because, as it is said, the testimony
tended to vary the terms of the shipping contract, which was en-
tered into, in writing, shortly after the alleged interview. An
inspection of the record shows that the conversation in question
occurred on the morning of Saturday, June 20, 1891, and that the
trial court held that only so much of the conversation was relevant
and admissible as tended to show that the defendant’s agent was
advised that the shipper desired to have his cattle delivered in
Chicago in time for the market of Monday, June 22, 1891. No
error was committed in admitting this testimony. It did not vary
the terms of the written contract, and was not intended to have
that effect. It was admitted, as the record discloses, solely for the
purpose of showing that the carrier had notice of the shipper’s
intention to sell his cattle on a particular day. If the plaintiff gave
the defendant company notice that he wished his cattle to arrive
in time for the market of a particular day, he might reasonably
expect that in view of such information the carrier would be more
expeditious in executing the contract of affreightment. The knowl-
edge that a party has, when he enters into an agreement, of the
object which the opposite party hopes to accomplish, should be
allowed to have some weight in determining whether the party
thus informed discharged the obligation which he assumed, with
reagonable diligence, and with a due regard for the accomplishment
of the purpose which the other party had in view. Blodgett v.
Abbot, 72 Wis. 516, 40 N. W. 491; Railway Co. v. Gilbert, 4 Tex,
Civ. App. 366, 22 S. W. 760, and 23 8. W. 320; McGraw v. Railway
Co., 41 Am. Rep. 701.

It is claimed that the trial court further erred in allowing several
witnesses, namely, Winfield Scott, W. C. Powell, and J. O. Hall, to
testify as to the shrinkage in the weight of the cattle between June
22, 1891, and June 23, 1891, the day when the cattle were sold, the
cattle having arrived on the 22d, but too late to be sold on that day.
This objection is urged on the ground that no evidence was offered
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to show that these witnesses were experts, or that they had ever
seen the plaintiff’s cattle; also, on the ground that the questions
which elicited the testimony were hypothetical, and that they did
not embrace a correct statement of the facts which the proof
tended to establish. An inspection of the record clearly shows that
two of these witnesses had been engaged for some years in handling
and shipping cattle, and that they were dounbtless competent to
express an opinion as to.the extent that beef cattle would shrink in
weight in a given time, and under given circumstances. It is also
fair to infer, we think, that the third witness followed the same call-
ing, and was likewise competent to testify as an expert. We are also
of the opinion that the hypothetical questions propounded to these
witnesses contained a fair statement of the facts which the evi-
dence tended to establish, and that this ground of objection was not
well taken. 'There is a further reason, however, why the objection
to the testimony in question ought not to prevail in this court. It
was objected to solely on the ground that it was “incompetent,
irrelevant, and immaterial.” If the specific objection to the testi-
mony which counsel urge in this court had been urged in the trial
court, it is obvious that the defendant would have had no cause
to complain either of the form of the hypothetical question, or of
the competency of the witnesses to testify as experts. The objec-
tion stated was therefore too general to be of any avail in an appel-
late court. We would not be understood as deciding that an ob-
jection on the ground of “incompetency, irrelevancy, and immateri-
ality” is always too general, but we think that, when counsel intend
to rely on the ground that a hypothetical question propounded to
an expert witness is based upon an erroneous statement of the
evidence, that fact, at least, should be called to the attention of
the trial court. 'We refer to what was said on that subject by this
court in Insurance Co. v. Miller, 8 C. C. A. 612, 614, 60 Fed. 254.
It is further contended—and this is, perhaps, the most important
matter that we have to notice—that the defendant company did
transport the cattle, and deliver them to the connecting carrier at
Kansas City, without unnecessary delay, and that the court should
have so charged the jury. The evidence bearing on this issue
tended to show that the cattle were received at Nowata by the
defendant company about 1 p. m. on June 20, 1891; that they were
loaded on cars with reasonable expedition; that the train left
Nowata about 4 p. m. of the same day, and arrived at Kansas City
the following morning between 6 and 7 o’clock. It is not claimed
that there was unnecessary delay on the part of the carrier prior
to the arrival of the train at Xansas City. There was further evi-
dence, however, which tended to show that the Wabash Railway
Company, the connecting carrier over whose line the cattle train
-in question was to be hauled from Kansas City to Chicago, had re-
“ceived notice of the expected arrival of the train, and had detailed
an engine and crew to haul the same through to Chicago, and that
said engine and crew were ready to start from Kansas City between
8 and 9 o’clock, a. m.; that, through some misunderstanding or over-
sight on the part of the defendant company’s agents at Kansas City,
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the cattle were taken to the stock yards immediately on their ar-
rival, where they were unloaded; that they were subsequently
reloaded, in the same cars in which they had made the journey
from Nowata, when the mistake made in unloading them was dis-
covered; that it was ascertained, after the cattle had been reloaded,
that one of the cars in the cattle train had a broken wheel, which
discovery necessitated some additional delay, so that the cattle
were not in fact received by the Wabash Railway Company until
about 1 o’clock p. m.,~—some six or seven hours after they should
have been delivered; and that they did not arrive in Chicago until
about 7 p. m. the next day (Monday), which was four or five hours
too late for that day’s market. We have given careful attention
to all of the evidence bearing on this branch of the case, and have
reached the conclusion that it was fairly within the province of
the jury to decide whether there was an unreasonable delay at
Kansas City, and whether such delay was attributable to a want of
proper diligence on the part of the defendant company’s agents and
employés. Those questions, in our judgment, were properly sub-
mitted to the jury, and with the finding of the jury on that issue
we cannot interfere,

It is finally insisted that the trial court erred in refusing the
following instruction which was asked by the defendant company:

“The court instructs the jury that, by the statutes of the United States
(section 4386), railway companies and others transporting cattle are prohibited
from keeping them on the cars, without feed, water, and rest, for a longer pe-
riod than twenty-eight hours, and requires of all such companies or persons
that cattle being so transported shall, at least at the end of twenty-eight honrs,
be unloaded, fed, and watered, and allowed at least five hours for rest, exeept-
ing only in cases where the cattle are transported in cars provided, not only
with facilities for feeding and water, but also for room to rest. If, therefore,
you find from the testimony in this case that plaintiff’s cattle were shipped in
cars not provided with all these facilities, or were so crowded as not to give
opportunity for the cattle to lie down and rest, and that the time required in
transportation from Nowata to Chicago would exceed twenty-eight hours, it
then becomes imperative that these cattle should be unloaded at some point en
route; and if you further find from the testimony that these cattle were not
delayed longer in Kansas City than would have been necessary in such unload-
ing, feeding, and resting, as above described, and they did not receive that
treatment at any other point en route, in that event the court charges the jury
that the delay at Kansas City was not a negligent one, and the defendant
was not responsible for such delays, or any damage that may have resulted
therefrom, and your verdict should be for the defendant.”

Of its own motion, the trial court charged the jury, in substance,
that the plaintiff could not recover if the jurors believed that the
failure to reach Chicago in time for Monday’s market was due to
the fact that the cattle were unloaded by the Wabash Railway Com-
pany after they came into its custody, and were allowed to rest
five hours, in order to comply with the provisions of section 4386
of the Revised Statutes of the United States. It will be observed
that the defendant’s instruction above quoted was framed upon the
assumption that there was evidence from which the jurors might
find that the cattle were not in fact delayed at Kansas City any
longer than was necessary to comply with the federal statute, sec-
tion 4386, supra. In point of fact, the evidence showed conclu-
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sively that the cattle were detained in Kansag City from 7 a. m.
until 8 p. m,—about 11 hours,—while the statute only contem-
plated a detention of 5 hours. RBesides, the cattle had been en
route only 14 hours when they reached Kansas City, and they
were loaded in cars in which they could be fed and watered with-
out unloading. Nevertheless, through the fault or mistake of
some one, they were not delivered to the Wabash Railway Company
until about 7 hours after they arrived at Kansas City. It also
appears that if they had been turned over to the Wabash Railway
Company promptly on arrival, and had been immediately forwarded,
they might have reached Chicago before the close of market hours
on Monday, even if they had been unloaded for rest for some hours
between Kansas City and Chicago. Under the circumstances, we
think that the instruction above quoted was well calculated to mis-
lead the jury, and that it was properly refused for that reason, if
for no other. The judgment of the lower court will be affirmed.

THIRD NAT. BANK OF CINCINNATI v. HUMPHREYS et al.
(Circuit Court, 8. D. Ohio, W. D. April 12, 1895.)
No. 4,591,

1. ACCORD AND SATISFACTION—PERFORMANCE OF CONDITION-—PAYMENT.

Plaintiff, the holder of notes, agreed to release defendants from all lia-
bility as indorsers thereon, on payment of 25 per cent. of the indebtedness
represented by the notes. Defendants were to give notes for that amount,
secured by deed of trust; and it was stipulated that plaintiff should hold
the original notes; that, on failure of defendants to pay the composition
notes at maturity, the amount paid thereon by sales of land under the
trust deed should be credited on the original indebtedness, and plaintiff
should have the right to enforce full payment of the balance due on the
original notes. The composition notes were not paid at maturity, and
plaintiff made no agreement to extend them, or to receive them as a dis-
charge of the original notes. Held, that plaintiff was not estopped to as-

" sert its claim on the original notes by receiving payments from defend-
ants, partly derived from sales of property covered by the trust deed, and
crediting them on the composition notes after maturity.

2. ESTOPPEL—ADMISSION IN PLEADINGS—SCOPE AND EFFECT.

Where defendants in an action on a note pleaded part payment by a
subsequent indorser, who was not a party, plaintiff, by failing to reply,
and allowing credit to be taken thevefor, is not cstopped to deny such pay-
ment in a subsequent action against such indorser.

Action by the Third National Bank of Cincinnati against Ira A.
Humphreys and others on promissory notes.

Paxton & Warrington, for plaintiff.
Jones & James and G. Bambach & Son, for defendants.

SAGE, District Judge. The plaintiff sues to recover $21,564.19,
upon 14 promissory notes of the Boyd Manufacturing Company,
made in November and December, 1836, and in January and Feb-
ruary, 1887, payable at various dates, beginning with March 12,
1887, and ending June 7, 1887, all to the order of C. W. and 8. G.
Boyd, and by them and Ira A. Humphreys & Son indorsed.



