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defendant against vexation by any other person who may after·
wards come with the supposeo lost instrument, elalming under an
assignment. Sonie of the authorities manifest an unwillingness to
go beyond the cases of negotiable instruments. It is not necessary
for us to decide precisely where the limit should be fixed. It is
-sufficient to say that there is, in this case, no ground which has
been suggested as the basis of relief in such cases, upon which the
court could take action. 2 Pom. Eq. Jur. §§ 831, 832; 1 Story, Eq.
Jur. §§ 81-88. Upon proper application to the court below, it is
quite likely that the court on sustaining the demurrer might have
given complainant leave to trim down the bill as respects parties
and subjects, so that it would have been allowed to proceed for its
proper purpose. But it has chosen to stand by its bilI, and bring
the case here on appeal. In our opinion, the decree below was right
in sustaining the demurrer, and in dismissing the bill; but we think
that should have been done with.out prejudice, the case having
been disposed of on demurrer, and not on the merits. Durant v.
Essex Co., 7 Wall. 107, 113; Cattle Co. v. Frank, 148 U. S. 603, 612,
13 Sup. Ct. 691. For that reason, the case must be remanded to
the court below, with instructions to modify its decree by adding
a provision that the dismissal of the biII be without prejudice to
any other remedy to which the complainant may be entitled.

CLARK v. CENTRAL RAILROAD & BANKING CO. OF GEORGIA.
CENTRAL RAILROAD & BANKI:\"G CO. OF GEORGIA v. FARMERS'
. LOAN & TRUS'l' CO. OF N.KW YORK. FAR:\1EHS' LOAN & TRUST
CO OF NEW YORK v. CENTRAL RAILIWAD & BANKING CO. 01<'
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(Circuit Court of Appeals, Fifth Circuit. February 25, 1895.)

No. 319.

1. RAILROAD FOR SUPPLIES.
The C. Hy. Co., in June, 1891, was leased to the R. Ry. Co., which went

into possession, and operated the C. Ry. Co. lines until March, 1892, when
a receiver of the C. Ry. Co. was appointed, and took possession of its prop-
erty. After the lease, and before the receivership, a contract was made for
a supply of coal to the C. Ry. Co., under which coal was delivered botll
within six months before and after the receivership, some of which was
used before the receivership, some was on hand when the receiver was ap-
pointed, and was taken and used by him, and some was delivered to and
used by him. Hela that, without regard to who made the contract, the coal
having been furnished for and used in the operation of the C. Ry. Co.'s
lines, for the purpose of carrying on its business, the receivers should be
directed to pay not only for that which had been delivered to them, but
for that which had previously been delivered to the road and used, either
before or after the receivership.

a SAllIE-PAYMENT FROM CORPUS OF ESTATE.
It appeared that before the receivership there had been a diversion of in·

come for the payment of interest on bonds, and that the receiver expended
for betterments, out of the income, a sum larger than the claim of the sellers
of the coal. Held, that payment for the coal should be made out of the
corpus of the property, if the income was insufficient.
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Appeal from the Oircuit Oourt of the United States for the East-
ern Division of the Southern District of Georgia.
This was a bill by Rowena M. Olark against the Central Railroad

& Banking Oompany of Georgia, and dependent bills by the Oen-
tral Railroad & Banking Oompany against the Farmers' Loan &
Trust Oompany, and by the Farmers' Loan & Trust Company aga5.nst
the Central Railroad & Banking Company, all of which were con-
solidated, and a receivership of the property of the Central Railroad
& Banking Company, in the first suit, extended to the three. The
Virginia &, Alabama Coal Company and the Sloss Iron & Steel
Company intel'Vened, seeking payment by the receiver for certain
coal supplied to the railroad. The circuit court made a decree al·
lowing the claim in part. The interveners appeal.
This is a suit brought by intervention for coal furnished by the interveners,

the Virginia & Alabama Coal Company and the Sloss Iron & Steel Company.
for the operation of the Central Railroad & Banking Company of Georgia
while being operated by the Richmond & Danville Railroad Company. All
the coal charged for as furnished before the appointment of receivers for the
Central Railroad Company was furnished within less than six montlls prior
to such appointment. The Central Railroad was leased to the Georgia Pa-
cific Railroad Company; the Georgia Pacific was leased to the Richmond &
Danville Railroad Company; and the latter company, under color of this
lease, was operating the Central Railroad lines. On June I, 1891. the Central
was leased to the Georgia Pacific Railroad Company; and on the same day
the Richmond & Danville (to which the Georgia Pacific was already leased)
went into the possession of the Central, and operated the same till March 4,
1892, at which date the receivers of the Central were appointed. The lease
transferred not only the main lines of the Central, but various lines whicll it
controlled by lease and by stock ownership. It further provided that the
lessees should take possession of the leased property as a running road,
taking such cash and credits as were then due, and, on the other hand, obli-
gating the lessees to pay the C'Urrent debts of the lessor company for supplies,
etc. The lease also provided that the lessee should pay the interest on tlle
bonds and debentures of the Central and of the lines upon which the Central
had guarantied interest on bonds, and also dividends on the stock of the
Central. It appears from the agreed statement of facts that the semiannual
interest on the $5,000,000 of mortgage bonds of the Central was paid in J an-
uary, 1892 (the order appointing the receiver being dated March 4, 18H2). It
is also an agreed fact that during the receivership the Central expended for
betterments on its railroad lines, from the income of the roads'during the
receivership, a sum much larger than the entire claim of the interveners. To
set aside the lease, Mrs. Rowena 1\1. Clark, a stockholder, brought her bill
against the Central Railroad, under which a receiver was appointed March 4.
1892. The Richmond & Danville and Georgia Pacific Companies disclaimed
any rights under the lease, and no issue was raised in relation thereto sucb
as to require decision as to the validity or invalidity of the lease, and such
question has not been determined. Shortly afterwards the Central Railroan
tiled a dependent bill, under which the same receivership was continued, and
under which it was also extended to the Port Royal & Augusta Railroad und
the Port Royal & Western Carolina Railroad. The Farmers' Loan & Trust
Company, the trustee for the mortgage bondholders of the Central Railroad.
afterwards filed its dependent bill in said cases, under which the same re-
ceivership was continued. All these cases were afterwards consolidated.
On July 13, 1891, a contract was made with the Virginia Company for the
purchase of a year's supply of coal to operate the Central lines. The con-
tract stipulated for 90 cents per ton of 2,000 pounds, to be delivered on cars
at the mines, and to be shipped at times and in quantities to snit. In pur-
suance of this contract the Virginia Company between September 16. 18m,
and March 4, 1892, shipped to the division superintendents (Curran at illacon,
Dill at Savannall, and Epperson at Augusta) coal to the amount (per contract
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price of 90 cents per ton) of $26,607.44. The Sloss Company, under the same
contract, by the consent of both parties, supplied coal to the amount of $14,-
359.38, but at an agreed price of 95 cents a ton. All bills were made out in
the name of the Central Company. The price at which the Central Railroad
got the coal was 7 or 8 cents per ton less than the market price at that time.
It appears that, while much of the coal was used in the operation of the
Central Railroad prior to the receivership, a large part. of the coal delivered
was in its bins at the time of the appointment of the receivers on March 4,
1892, and went into their possession and was used by them, and that some
of the coal was received after that time, and likewise went into the posses-
sion of the receivers. An agreement of counsel is found in the record as
follows: "It is agreed that the coal described in the exhibit to the inter-
vention by amounts and dates of shipment was delivered by the intervener
to the railroad lines of the Central Railroad and Banking Comp:my of Geor-
gia, which was being operated by the Richmond and Danville Railroad Com-
pany till the 4th of March last, at the dates and in the amounts shown by
said exhibits." It, however, appears that some of the coal delivered to the
Central Railroad was used by several other railroads known as the Port
Royal & Augusta, the Port Royal & Eastern Carolina, and the Charlotte,
Columbia & Augusta Railroads. The master's report finds that coal of the
Virginia Company, worth $13,735.89, was used prior to the receivership; that
coal worth $6,700.50 was in the bins at the time of the appointment of the
receiver, and that colli worth $6,171.30 was received by the receiver after his
appointment, and that, of the coal of the Sloss Company, coal worth $]0,320.17
was used prior to the appointment of the receiver; that coal worth $3,818
was in the bins March 4, 1892, and that coal worth $776 arrived after the
appointment of the receivers. The circuit court held the Central Railroad
and the receivers liable only to the extent of the coal which was delivered
after March 4, 1892 (holding. them liable at the contract price), and rendered
a decree accordingly. From that decree the interveners appeal.
Walter B. Hill, for appellants.
:Marion Erwin, for appellees.
Before PARDEE and McCORMICK, Circuit Judges, and TOUL-

MIN, District Judge.

TOULMIN, District Judge, after stating the case as above, de-
livered the opinion of the court.
From what appears in the record we are satisfied that the debts

claimed by the interveners for coal delivered prior to the appoint-
ment of the receivers were current debts for operating expenses of
the Central Railroad lines, made in the ordinary course of business,
to be paid out of the current earnings. The coal was purchased in
the name of the Central Railroad. It was delivered on its lines, and
was furnished for their operation, and, with the exception of a smaJI
amount, was used by them. There was evidence that the contract
for the purchase of the coal was made by the Central Railroad, and
the master so found. The circuit court, however, differed with and
overruled the master in such finding.
In our view of the case, it makes no difference whether. the con-

tract for the purchase of the coal was made by the Central Rail-
road or by the Hichmond & Danville Railroad. The coal was deliv-
ered on the lines of the Central Railroad, and was furnished for
and used in their operation. The Richmond & Danville Railroad
Company had the possession qf the Central Railroad lines, was op-
erating them, collecting their revenues, and was under the obligation
to payout of their earnings the current expenses and the interest on
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their bonds. But whether that possession was lawful or otherwise,
01' whatever the rel'ations between the two railroads may have been,
we think that the Central Railroad was liable for the necessary sup-
plies furnished and used for the purpose of keeping its road in suc-
cessful operation, and carrying on its business as a common carrier.
Such debts are preferential, and the persons to whom they are due
are entitled to have the income of the receivership used in payment
of them as the railroad company would have been bound in equity
and good conscience to use it if no change in the possession of the
property had been made. Farmers' Loan & Trust Co. v.
City, W. & N. W. R. Co., 53 Fed. 182; Burnham v. Bowen, 111 U. S.
776, 4 Sup. Ct. 675; Fosdick v. Schall, 99 U. S. 235. In this case the
equities are especially favorable to the interveners, for it appears
that there was a diversion of the income for the payment of in-
terest on bonds of the Central Railroad in January, 1892, some two
months before the receivers were appointed; and it also appears
that the receiver expended from the income for improvements on
the railroad property a sum much larger than. the claims of the
interveners. Our opinion is that the receivers are liable not only
for the coal which they received after their appointment from un-
loaded cars, but that they are equally liable for the coal which
was in the bins at the date of their appointment, and which they
took possession of and used in the operation of the Central Rail-
road lines, and that, as representatives of the Central Railroad &
Banking Company of Georgia, they are also liable for the coal de-
livered to and used by the Central Railroad lines prior to their ap-
pointment, and which was then unpaid for. For that portion of the
coal used at Augusta by the three railroads there, as shown by
the evidence, the Central Railroad and the receivers are liable, ex-
cept as to that used by the Charlotte, Columbia & Augusta Rail-
road. It appears that the other roads mentioned were under the
control of the Central Railroad, and were a part of its system. The
Charlotte, Columbia & Augusta Railroad was not. It does not ap-
pear that the court in appointing the receivers made any provision
for the payment of the interveners' claims, but, as there is evidence
in the record showing that current earnings, before the receiYers
were appointed, were diverted to paying interest on the bonded debt,
and that after their appointment they made large permanent im-
provements on the railroad property, the interveners should be al-
lowed payment of their claims from the corpus of the property, should
the earnings in the hands of the receivers be insufficient to pay them.
The interveners are only allowed the price stipulated for, and which
they expected to receive when the coal was delivered, and which is
in fact the price claimed in their petition of intervention. In our
opinion,' the view which the circuit court took of this case was an
.erroneous one, and the decree must be reversed, and the case is re-
manded to the circuit court with instructions to enter a decree in
favor of the interveners for the amounts respectively due them for
coal delivered to the lines under the control, and forming a part of

system, of the Central Railroad & Banking Company of Georgia,
as shown by the evidence in this case, including the coal furnished
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before the appointment of the receivers, and that found in the bins
at the time of such appointment, and of which the receivers took
possession, as well as the coal delivered to the receivers after their
appointment, the amount due being determined by the contract
price, and an order that they recover from the Central Railroad &
Banking Company of Georgia and the receivers of the same such
sums thus found to be due. No decree will be entered in favor of
the interveners for the payment of that portion of the coal whieh
w'Us used by the Charlotte, Columbia & Augusta Railroad Company.
Reversed and remanded.

WOOD v. PAINE et al.
(CircuIt Court, D. Rhode Island. March 29, 1895.)

No. 2,501.

1. WILLS-AcTroN TO CONSTRUE-JUHlSDICTION OF FEDERAL COURTS.
A will having been established by competent authority, the federal

courts have jurisdiction to determine Its interpretation, In an action be-
tween citizens of different states.

2. CHARITABLE DEVISE-DESIGNATION OF BENEFICIARIES-WANT TJWSTEE.
A devise to the town council of Coventry, R. I., In trust for the support

of the poor of said town, is not void for uncertainty as to the beneficiaries.
or incapacity of the trustee to take,-town councils in Rhode Island being
unincorporated bodies,-as a court of chancery 'Yill not permit a cbaritable
trust to fail for want of a trustee, Ol" because its particular purposes are
uncertain.

Bill in equity by Horace B. Wood against George T. Paine and
others for the construction of a will, and for further relief. De-
fendants demurred to the bill.
Dexter B. Potter, for complainant.
Thomas C. Greene, for respondent Paine.
Ezra K. Parker, for respondents Capwell and others.

CARPENTER, District Judge. This is a bill in equity filed by
Horace B. Wood, a citizen of the state of ::\fichigan, against George
T. Paine, Searles Capwell, Albert D. Burnham, Josiah Andrews,
Daniel H. Freeman, and George A. Field, citizens of the state of
Rhode Island, and alleges as follows:
"That one Horatio N. Waterman, at the time of his decease, resided in East

Greenwich, county of Kent, said state of Rhode Island, and was !l citizen of
said state. That he died on or about the 16th day of .Tune, A. D. ISm, leav-
ing an instrument in writing which purported to be his last will and testament.
and which was admitted to probate in the probate court in said town of East
GreenWich; and, an appeal therefrom having been taken to the supreme court
of said state. said will was sustained by a verdict of a jury, and a final decree
was entered in said court again admitting said will to probate, but no con-
struction was put upon any of the several clauses of said will. nor was your
orator a party to said proceedings. That a new trial was afterwards peti-
tioned for, hut the petition was dismissed, and all legal proceedings in said
matter are now ended in the state courts. That in and by said will, a copy ot
which is hereto annexed as Exhibit A, and made a part hereof, said Horatio
No 'Vatenllan gave in specific legacies the sum of sixteen thousand dollars to
divers persons. His farm, in the town of Coventry, with buildings, improve-
ments, growing crops, and farming utensils, he gave to two nieces, together


