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The importations consisted of articles of wearing apparel for wo-
men, appropriately trimmed. The collector assessed them under
paragraph 373 of the act of 1890. The importers protested, under
paragraph 349 of same act. .

David Ives Mackie, for importers,
James T. Van Rensselaer, for collector.

COXE, District Judge (orally). It seems to me that the propo-
sition that a fabric made on a loom with a Jacquard attachment
is not embroidery, has been determined by the circuit court of ap-
peals. TU. 8. v. Albert, 9 C. C. A. 332, 60 Fed. 1012. How can a
machine that is incapable of embroidering dots, sprays, etc., em-
broider the figures appearing on the article in suit? I do not see
how I can say that the same machine which the court has held
cannot embroider, can embroider. The two cases cannot be dis-
tinguished. It is clear, in view of this decision, that the court can-
not say that a fabric made in this way is embroidered. It would
create an unfortunate conflict of authority to hold in one case that a
machine can embroider when in another cage it is held that the same
machine cannot embroider. The circuit court of appeals having
decided that a loom with a Jacquard attachment cannot do em-
broidery work the only remaining question is whether or not a
trade-name has been established by the respondent. TUpon that
proposition it is conceded, as T understand it, that the question is
in doubt, with a larger number of witnesses testifying against the
contention of the collector than supporting it. The fact that a
trade-name has not been established by either side compels the
court to determine what in fact the article is, whether it is in fact
embroidered. As to that proposition I have no doubt. There is
no evidence that the loom described can do embroidery work, and as
I recall the testimony it is well-nigh unanimous that the machine
cannot do embroidery work. In fact I could go further and say, if
I were called upon to decide, on this evidence, what the trade-name
was in this market on October 1, 1890, that this importation was
not known in trade and commerce as “embroidery” or as an “article
of wearing apparel embroidered by hand or machine,” under par-
agraph 373 of the tariff act of 1890. I think the decision of the
board of general appraisers, so far as it relates to the question dis-
cussed, should be reversed.
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HERMANN et al. v. UNITED STATES.
(Clrenit Court, 8. D. New York. January 31, 1893.)
No. 1,743.

CusToMs DuTiEs — ORDER FOR RETURN oF Goops 10 PusLIic StorEs—CoMPU-
TATION OF TIME.

In computing the 10 days within which the order of the collector for re-
turn of goods to the public stores, under Rev, St. § 2899, must be served
upon the importer, if the tenth day falls on Sunday, that day cannot be
excluded, and service of such notice on the Monday following is not suffi-
cient. Shefer v. Magone, 47 Fed. 872, followed.
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This 'was dn application Dby Hermann, Sternbach & Co., 1mporters
“of certain merchandise, for a review of the decision of the board
of general appraisers sustaining the decision of the collector- of
the port of New York as to the rate of duty on such merchandise.
The imported goods are manufactures of cotton. The collector
assessed them erroneously. under paragraph 394 of the tariff act of
1890. He refused to classify them under paragraph 348 of the same
act, for the reason that they had not been returned to the public
stores, pursuant to the order of the collector under section 2899 of
the Revised Statutes.” The board of general appralsers sustained
the action of the collector.

Stephen G, Clarke, for importers.
James T. Van Rensselaer, Asst. U. 8. Atty, for collector.

COXE, District Judge (orally). It is not disputed by the col-
lector that the sample of the imported goods produced by the im-
porters is a manufacture of cotton. If the case of goods in ques-
tion was composed, as the importers testified it was, of like goods,
the duty imposed by the collector was improperly imposed, unless
the importers by reason of their subsequent conduct are estopped
from showing what their importation actually was. The only ques-
tion for the court to determine is whether or not the order which
the law required the collector to give to the importers to return the
case of goods in question to the public stores was given within the
10 days required by law after the packages designated by the col-
lector and sent to the public stores to be opened and examined had
been appraised and reported to him. This date, it is conceded,
was January 26, 1893. The 10 days, if the above date is included
in the computation, would expire on thé 4th day of February, and if
excluded it 'would expire on the 5th day of February  The 5th day
of February, 1893, was Sunday.' There is absolutely no proof of
‘which 'the court can ‘predicate a finding of fact that the notice
mailed by the collector to the importers for a réturn of the goods in
questmn was served upon the 4th day of February.  If the court
is permitted to indulge in speculation and guesswork, it is probable
that the notice was mailed on that day, but the only eévidence of its
receipt comes from the importers, and is to the effect that it was
received Monda,y morning, February 6th. There is no analogy
between the giving of the actual order which was here necessary
and the service of notices by mail in actions at law governed by
special statutes. The law required the goods to be returned upon
the order of the collectqor, and it is, manifest that until the order
was received: by the mporters they were not required to act and
could not act. Was the order given to the importers on February
6th in time, or, in other words, was it within 10 days from January
26,.1893? .The answer depends upon whether orinot the court can
cons1der Sunday a dies non and include Monday within the 10 days.
The analogy ‘to the Practice of the law courts cannot be considered
in determining this question. As matter of fact Monday was
not within the 10 days. The precise point was determined with
reference to a protest in Bhefer v. Magone, 47 Fed. 872. I shall
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hold therefore that the order of the collector to be available should
have been made at some time prior to Monday, February 6th. I am
entirely clear upon the proof that no order was received by the im-
porters prior to that time, and I shall hold that the decision of the
board of general appraisers should be reversed, and that the mer-
chandise in questijon, contained in'parcel 18,230, should be classified
and assessed for duty as cotton cloth under paragraph 348 of the
act of 1890,

i

In re LINDNER.
(Circuit Court, 8. D, New York. April 25, 1804.)
No. 1,255.

CustoMs Duties—Toors oF TRADE — SEVERAL MAcHINES OF THE SaME KIND,

A glove manufacturer imported four machines used in the manufacture

of gloves, which he himself, his father, and his two brothers had worked

in Germany, intending to tramsplant his business to the United States,

and to manufacture gloves in the same way. Held, that all the machines

were entitled to.entry free of duty as ‘“tools of trade,” under Act Oct. 1,
1890, par, 686.

This was an application by Emil Linder, importer of certain ma-
chines, for a review of the decision of the board of general ap-
praisers sustaining the decision of the collector of the port of New
York as to the rate of duty on such machines.

Stephen G. Clarke, for importer.
O. H. Wefing, Asst. U. 8. Atty., for collector.

COXE, District Judge (orally). The importation which is the
subject of this suit consisted of four machines used in the manu-
facture of gloves, which were assessed for duty by the collector at
45 per centum -ad valorem under paragraph 215 of the tariff act
of October 1, 1890. The importer claims that they were free of
duty as “tools of trade” under paragraph 686 of the same act. With-
out doubt the importer might have brought one of these machines
to this country free of duty. The question is whether bringing
four machines changes the situation; whether one man can bring
in four machines as tools of his trade when he can work but one.
There is no evidence that he intended to work these machines
other than by manual power, and I assume that one man cannot
work four. 1If there were only one machine I would not have a
particle of doubt, but the fact that there are four machines raises
a question of importance. The evidence shows that these machines
were to be used by the importer, his father, and two brothers, in
the same way they had used them in Germany. I can hardly think
that congress intended to exact duty from a man who comes to
this: country under such circumstances, bringing with him certain
implements with which he made a living in his European home.
It is very much like the case of a tailor who has »n small shop, in
which his wife, daughter and son help him work the sewing ma-
chines, He comes here intending to transplant his. business.



