
, UNITED STATES V. MAYER.: 719

UNITED STATES v. MAYER et ll1.
(Circuit Court, S. D. New York. February 6, 1895.)

No. 1,878.

CuS'fOMS DUTIES-CLASSIFICATION-G'RAPES IN BARRELS-CORK DUST AND SA.W
DUST.
Certain grapes were imported from Spain in barrels of about two

cubic feet capacity each. Duty was assessed upon them by the col-
lector of customs at the port of New York at "60 cents per barrel of three
cubic feet capacity, or fractional part thereof," under paragraph 299 of
the tariff act of October 1, 1890, without any allowance for the cork
dust and saw dust, which constituted nearly one-half of the cubical
contents of the barrels. The importers protested that they should be
allowed for the cork dust, saw dust, and other tare, under said paragraph
299,01' that the grapes were duty free, under the provision for "Fruits.
green, ripe or dried. n. o. p. f.." in paragraph 580 of the free list of the
,same tariff act. The board of general appraisers took evidence show-
ing the quantity of cork and other dust contained in the barrels; also,
that these latter were the ordinary, average barrels of grapes. and that
such grapes are always sold in this market by the barrel, in the con-
dition as imported. and that the weights on the trade catalogues include
barrel, cork dUSt, and grapes. The board of general appraisers de-
dded that the "barrel" applies to the standard of measurement. and' not
to the form of the paclmge. and that. if the grapes are dutiable by
eubic measure, then tare must be allowed for packing material be-
yond that which occupies the interstices between the grapes or bunches.
By measuring the grapeS",a correct estimate of their cubic measurement
may be obtained. The board cited and rell",d upon the case Lead Co. v.
. Seeberger. 44 Fed. 258, and sllstalned the' importers' protest that an al-
lowance for the cork and saw dust should be made. Held, that the
conclusion reached by the board of general appraisers was correct, and
that the collector was not authorized to take duty upon the cork dust and
saw dust. '

At Law.. Appeal by United States from decision of board of
general appraisers reversing the action of the collector in assessing
duty'on certain Malaga grapes. Affirmed.
Wallace Macfarlane, U. S. Atty., and James T. Van Rensselaer,

Asst. U. S. Atty.
W. Wickham Smith, (of Ourrie, Smith & Mackie), for appellees.

OOXE, D'istr'ictJudge (orally). The respondents in this cause
are dealers in fruit. They imported into this country Malaga
grltpeS, ,which were ass,essed for. duty!:>y the collector under para·
graph 299 of the tariff act of October 1, 1890, taking duty not only
uponthegrapes but also upon the saw dust and cork dust in which

packed. The importers insisting that they
were entitled to a dednctiqn, for tljtre by reason of the cork dust
and saw dust. The practical question presented to the court is
'whether undel' the gUise of assessing grapes, the' collector is au-
thorized to take duty upon saw dust. I do not think he is. It
is true that the courts should not :legislate,but if a construction
,consistent with common Sense (!an be arriyedat it is the 'duty of
the court so to construe the act in question. I agree with the con·
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elusion reached by the board of general appraisers, and, mainly,
in the reasoning with which they sustain their conclusion. The
decision of the board of general appraisers is affirmed.

UNITED STATES v. CURLEY et a!.
(Circuit Court, S, D. New York. February 7. 1895.)

No. 1,876.
1. CUSTOMS DUTIES-ACT OF OCTOBER I, 1890-CoOKS' KNIVES.

Certain knives. used in the kitchen by cooks, held to be dutiable under
paragraph 167, and not as a manufacture of metal, under paragraph 215.
of the act of October I, 1890.

2. SAME-!MPORTER'S PROTEST.
The importer Is bound by his protest and cannot go outside of it.

Appeal by the United States from a decision of the board of gen-
eral appraisers reversing the action of the collector in assessing duty
upon certain knives under paragraph 167 of the tariff act of 1890.
Wallace Macfarlane, U. S. Atty., and Henry C. Platt, for the United

States.
Edward Hartley, for importers.

COXE, District Judge (orally). The question in this cause is
whether or not the importation, which was assessed by the collector
as a cook's' knife, should. have been classified as a manufacture of
metal under paragraph 215 of the tariff act of 1890. The uncontra-
dicted evidence shows that the importation in question is either a
cook's knife, a kitchen knife, or a butcher's knife. These knives
are all provided for in paragraph 167 ,and each is a more specifio
designation than a "mauufacture of metal." As the importers only
protest upon the ground that the importation is a manufacture of
metal, it is mooifest that the decision of the board of general ap-
praisers should be reversed.

In reFELLHEIMER et a!.
(Circuit Court. S. D. New York. April 27, 1894.)

No. 747.
CUSTOMS DUTIES-CLASSIFICATION - WEARING ApPAREL MADE ON LOOM 'WITH

JACQUARD ATTACHMENT.
A fabric made on a loom with a Jacquard attachment, and which is

not known iJ;l the trade as "embroidery," or an "article of wearing apparel
embroidered by hand or machine," cannot be classified under Act Oct.
I, 1890, par. 373, referring' to embroidered articles.

This.was an application by Fellheimer & Lindauer, importers of
certain articles of wearing apparel for women, for a review of the
decision of the board of general appraisers sustaining the decision
of the collector of the port of New York as to the rate of duty on
such .


