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NEWBEGIN v. NEWTON NAT. BANK OF NEWTON et aL
(Circuit Court of Appeals, Eighth Circuit. January 16, 1895.)

No. 461.
L DECEIT-SUBSCRIPTION FOR INCREASE OF BANK STOCK.

One Induced to subscribe for certificates alleged to represent an increase
of the capital stock of a national bank, at a time when no increase had
been authorized, upon false representations of the cashier as to the bank's
condition and ability to pay dividends, it being in fact insolvent at the
time, is entitled to a judgment against the bank and its receiver for the
purchase money paid.

I. LACHES-WHAT CONSTITUTES.
In an action against a national bank and Its receiver to recover money

paid under false representations, as a subscription for an increase of capi-
tal stock, a jury being waived, the court found facts clearly entitling
plaintiff to recover. It then further found that the certificates of stock
were issued on July 22, 1890; that the bank had no authority to Issue
such certificates; that the increase of stock was not authorized untU the
24th day of September, 1890; that plaintiff was guilty of laches in 'not
returning said certificates and demanding his money until after the bank
had passed into the hands of a receiver, and in not bringing his action
to recover said money sooner. The court thereupon rendered jUdgment
for defendants. Held, that there was nothing in the finding sufficient to
support the conclusion as to laches, and that the judgment must be re-
versed.

In Error to the Circuit Court of the United States for the District
of Kansas.
This was an action by Henry Newbegin against the Newton Na-

tional Bank of Newton and John Watts, receiver thereof, to recover
money alleged to have been paid by reason of false representations.
In the circuit court a jury was waived in writing, and the court,
having found the facts, rendered judgment for defendants. Plain-
tiff brings error.
The facts, as found by the court, were "that plaintiff, on or about the 1st

day of June, 1890, paid to the defendant the Newton National Bank the a,1um
of $6,683.60 in payment for the 62 shares of the increase capital stock of the
said bank; that said bank had made application for permission to increase
the capital stock of said bank from $100,000 to $200,000; that plaintiff had
been induced to subscribe for said shares by the representations of C. R.
McLain, the cashier of defendant bank; that said C. R. McLain represented
said bank to be in good condition, having no bad debts, and that said ill-
crease of capital stock would pay dividends; that said representations induced
said plaintiff to subscribe for said stock; that said representations were false;
that said bank was, at the time said representations were made, insolvent,
and that the certificates of stock were Issued on .Tuly 22, 1890; that the banI.
had no authority to Issue such certificates; that the increase of said stock
from $100,000 to $200,000 was not authorized until the 24th day of Septem-
ber, 1890; that plaintiff was guilty of laches In not returning said certificates
and demanding his money until after the bank had passed into the hands of
f.i receiver, and in not bringing his action to recover said money sooner."
Upon the facts thus stated, it was announced that "the court doth find. as a
conclusion of law, that defendant is, by reason of the laches of plaintiff, en-
titled to recover, and thereupon renders judgment for defendant as follows,"
etc.
Henry Newbegin and Samuel R. Peters, for plaintiff in error.
C. S. Bowman and C. Bucher, for defendants in error.
Before CALDWELL, SANBORN, and THAYER, Circuit Judges.
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PER CURIAM. This case appears to been tried by the
circuit court under a written stipulation of the parties waiving a
jury, pursuant to sections 649 and 700 of the Revised Statutes.
The circuit court made and filed a special finding of the facts, and
ordered a judgment to be entered against the plaintiff in error, who
was also the plaintiff in the trial court. An inspection of the
special finding of facts, as contained in the record, discloses to this
court that the facts found are insufficient to sustain the judgment.
The circuit court first found the existence of certain facts which
clearly entitled the plaintiff to a judgment, and thereafter found
that the plaintiff's right of action was barred on the ground of
laches. But no facts were found by the circuit court which are
sufficient to support the conclusion that the plaintiff's right of
action was barred by laches. For these reasons the judgment of
the circuit court is reversed, and the cause is remanded, with direc-
tions to award a new trial.

GOUGAR v. MORSE.
(Circuit Court, D. Massachusetts. March 21, 1895.)

No. 250.
1. NEW TRIAL-AMBIGUOUB CHARGE TO JURY.

In an action for libel, for words alleged to have been spoken of the plain·
tiff as a public speaker, the evidence upon all the issues which plaintiff,
on the motion for new trial, claimed to have been essential to the case,
was such as to require a verdict for the plaintiff. '£he declaration con·
tained an allegation which, plaintiff maintains, bore only on the question
of damages, but which, defendant claims, raised an essential issue In the
case itself. Evidence both in support and denial of such allegation was in·
troduced. In Its charge the court used language which might be con·
strued as an instruetion to the jury that the plaintiff must prove this alle-
gation as a part of her case, but which was so far ambiguous as to mislead
the plaintiff (under the impression that the court did not intend to give
such instruction) into omitting to except to the charge. The jury gave a
verdict for the defendant. Held, that the verdict should be set aside, and
a new trial granted.

2. IN IMPOSING TERMS.
It is the ordinary common-law right of a suitor who has suffered from a

mistriaf to enjoy a new trial (including the assessment of damages by a
jury), without conditions; and though there are cases where that which
is erroneous may be severed, and the new trial limited or conditioned ac-
cordingly, or where terms affixed to the granting of a new trial are clearly
within the line of the legal rights of the parties, judicial discretion should
rarely go beyond these limits in imposing terms upon the granting of a
new trial.
This was an action by Helen M. Gougar against Elijah A. Morse.

Defendant obtained a verdict, and plaintiff now moves for a new
trial.
Harvey N. Shepard, for plaintiff.
George D. Robinson and Henry F. Buswell, for defendant.

PUTNAM, Circuit Judge. This is a suit for libel. There was
a verdict for the defendant, and the plaintiff, within the time fixed
therefor by the rules, filed a motion for a new trial, for the alleged


