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STATE NAT. ,BANK OF ST. JOSEPH, MO., v. NEWTON NAT. BANK.

(Circuit Court of Appeals, Eighth Circuit. February 23, 189u.)

No. 502.

AGREEMENT BY BANK TO PAY NOTE-POWER OF CARHIER.
The complaint in an action by one bank against another bank on notes

payable to the M. Co., and executed by its stockholders, who constituted
the board of directors, among whom was C., the cashier of defendant
bank, alleged that plaintiff had discounted the notes at the request and
for the benefit of defendant; that the proceeds had been received by de-
fendant, and used by it in its business; that, though defendant did not in-
dorse the notes when they were discounted, yet they were executed, and
indorsed by the payee to plaintiff, solely for the accommodation of de-
fendant, it agreeing by letter written by C. that at maturity the notes
might be charged to defendant, if anangements were not made for their
renewal. The answer alleged that the notes were executed for the accom-
modation of the payee, under an arrangement with plaintiff to discount
the notes for the sole benefit of the payee, and not for the benefit of de-
fendant; that the letter written by C. was without the knowledge or ratifi-
cation of defendant or its directors, and that the bank had received no
consideration for the promise that the notes might be charged to its ac-
count at maturity; that plaintiff knew at the time that C. was not only
one of the makers of the notes, but also a stockholder and officer of the
payee and indorser, yet did not make inquiry as to his authority to bind
defendant; that C., in sending the letter, was lOot acting altogether for de-
fendant" as its cashier, but was also acting for himself and the M. Co.,
which plaintiff then knew; that C., in requesting plaintiff to place the pro-
ceeds to defendant's credit, did so as the representative of the M. Co.,
which plaintiff then knew, and that with such knowledge, and in com-
pliance with such direction of C., plaintiff placed the proceeds to defend-
ant's credit; that the 1\1. Co. directed the proceeds of the notes to be thus
placed to defendant's credit as a mere matter of convenience to the M. Co.,
and not as a matter of convenience to defendant; that defendant had no
notice of such direction till after the credit was given; and that in giving
such direction the M. Co., as plaintiff knew, did so merely to facilitate the
transmission to it of the proceeds of the loan. Held, that plaintiff's motion
for a judgment on the pleadings was properly ovenuled, as it admitted all
the allegations of the answer, and it is not within the scope of the ordi-
nary duties of a cashier to bind his bank by agreement to discharge obliga-
tions which he has himself contracted for the accommodation of a third
party.

In Error to the Circuit Court of the United States for the District
of Kansas.
Action by the State National Bank of St. Joseph, Mo., against

the Newton National Bank, on notes. Judgment for defendant.
Plaintiff brings error.
M. A. Reed and J. G. Slonecker filed brief for plaintiff in error.
C. S. Bowman and Oharles Bucher filed brief for defendant in

error.
Before CALDWELL, SANBORN, and THAYER, Circuit Judges.

THAYER, Circuit Judge. The sole question presented by this rec-
ord is whether an answer filed by the Newton National Bank, the de·
fendant in error"to a suit brought against it by the State National
Bank of St. Joseph, Mo., the plaintiff in error, stated a good defense
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to the action. The question arises in the following manner: The
State National Bank of St Joseph, Mo., hereafter termed the "St.
Joseph Bank," sued the Newton National Bank, hereafter termed
the "Newton Bank," in the circuit court of the United States for
the district of Kansas, to recover the amount due on two promissory
notes, each for the sum of $10,000, which were executed on July
21, 1890, and were afterwards sold to the plaintiff bank. Both
notes were payable to the order of the McLain Live-Stock & Invest-
ment Company. One of them was executed by A. H. McLain,
Horace McLain, C. R. McLain, and A. O. McLain. The other was
executed by A. H. McLain, E. S. McLain, C. R. McLain, and A. O.
McLain. The makers of these notes owned all the stock of the
McLain Live-Stock & Investment Company, and constituted the
board of directors of that company. C. R. McLain, one of the
makers of said notes, was also cashier of the Newton Bank, while
A. H. McLain and A. O. McLain were, respectively, vice president
and assistant cashier of said bank. The St. Joseph Bank alleged
in its complaint, in substance, that it had discounted these notes
at the request of the Newton Bank, and for its benefit; that the
proceeds of the discount had been received by the Newton Bank,
and had been used by it in the ordinary course of its business;
that, although the Newton Bank did not indorse the notes at the
time they were discounted, yet that the notes were in fact executed
by the makers thereof, and were indorsed to the St. Joseph Bank
by the payee, solely for the accommodation of the Newton Bank,-
the latter bank agreeing, by means of a letter written by C. R. Mc-
Lain, its cashier, that at the maturity of said notes they might be
charged to the Newton Bank, if arrangements were not made in
the meantime for the renewal of the paper. The plaintiff bank
also alleged that no arrangement for a renewal of the paper was in
fact made before maturity, that the notes were overdue, and that
the payment thereof had been demanCled from the defendant bank,
wherefore it prayed judgment against it for the amount due on said
notes. The answer of the defendant bank to said complaint ad-
mitted the execution and sale of the notes to the St. Joseph Bank,
but it alleged the fact to be that said notes were executed for the
accommodation of the payee therein named, to wit, the McLain
Live-Stock & Investment Company, in pursuance of an arrangement
between said payee and the St. Joseph Bank whereby the latter
was .to discount, and did in fact discount, the notes for the sole
benefit of the payee, and not for the benefit of the Newton Bank.
The answer further averred, in substance, that the letter written
by C. R. McLain, the cashier of the defendant bank, authorizing
the notes to be charged to it at maturity, was written wholly
without the knowledge or sanction of the Newton Bank, or of its
board of directors; that neither said bank nor its board of directors
had authorized the writing of such letter by its cashier, or had
ratified his action in so doing; and that the bank had received no
consideration for the promise therein contained, that the notes
might be charged to its account at maturity. The answer also
contained the following averments:
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"That It plaintiff did discount said notes upon the strength of the said
Charles R. McLain's direction to It to charge the same to defendant at their
maturity, which this defendant denies, plaintiff well knew at the time that
said Charles R. McLain was one of the makers of said notes, and was indi-
vidually interested in the McLain Live-Stock & Investment Company, the
indorser '" '" '" thereof, as a stockholder, director, and officer therein, and
that, being so interested, he, the said McLain, was in no position to fairly
and honestly act for, represent, and bind defendant bank in and about the
matters in which he was so individually interested, and it became and was
the duty of plaintiff, before accepting the promises and acting on the direc-
tions of the said McLain, as cashier of defendant, in and about the matter
aforesaid, to make inquiry as to his authority, as cashier or otherwise, to so
bind the defendant, which inquiry plaintiff did not make, but with full no-
tice of the said McLain's individual interest therein, as aforesaid, acted as
it did In the premises; '" '" '" that the said C. R. McLain, in writing and
sending the letter, '" '" '" was not acting altogether for defendant bank,
as its cashier, but was also acting for and representing himself and the Mc-
Lain Live-Stock & Investment Company, which plaintiff at the time well
knew, and the said McLain, in requesting the plaintiff to place the proceeds
of said notes to the credit of defendant bank, as set up in the petition, made
such request and gave such directions as the agent and representative of
the said McLain Live-Stock & Investment Company, and for it and on its
behalf, all of which the plaintiff understood and well knew at the tIme;
.. '" '" that it was with such knowledge, and in compliance with such di-
rection of said C. R. McLain, acting as the representative and agent of said
McLain Live-Stock & Investment Company, that plaintiff placed such pro-
ceeds to the defendant's credit; '" '" '" that the McLain Live-Stock & In-
vestment Company directed plaintiff bank to place the proceeds of said notes
to the credit of defendant, as aforesaid, as a mere matter of convenience to
it, and not as a matter of any convenience or accommodation to defendant.
and defendant had no notice or knowledge of such direction being given until
after such credit was given as aforesaid; that, in giving such direction to
plaintiff to credit this defendant with the proceeds of said notes, the said
McLain Live-Stock & Investment Company, as plaintiff well knew, did so
merely for the purpose of facilitating the transmission to it of the proceeds
·of said loan." •
The plaintiff bank subsequently filed a reply to said answer,

wherein it denied all of the allegations contained in the answer.
It afterwards filed a motion for a judgment in its favor upon the
pleadings, which motion the court overruled. Thereafter, the plain-
tiff bank announced that it would rest the case on its motion for a
judgment upon the pleadings. The circuit court thereupon entered
a judgment in favor of the defendant To reverse that judgment
the plaintiff bank has removed the record to this court by writ of
error.
It it manifest that the aforesaid motion filed by the plaintiff

proceeded upon the theory that the admissions contained in the
answer were sufficient to warrant a judgment in favor of the plain-
tiff, irrespective of all other allegations in said answer contained.
The motion admitted all of the affirmative allegations contained in
the answer which were at first put in issue by the reply. By filing
said motion the plaintiff, in effect, asserted, and rested its case on
that assertion, that, notwithstanding all of the facts stated in the
answer, it was nevertheless entitled to a judgment. We think that
this position was untenable. In view of the motion for a judgment
on the pleadings, it stood admitted of record that the notes in suit
were discounted for the sole benefit of the McLain Live-Stock & In-
vestment Company, in pursuance of a previous agreement between
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it and the plaintiff bank; that the'proceeds were received and used
by the investment company, and not by the Newton Bank; that
they were placed to the credit of the Newton Bank, on the books
of the plaintiff bank, merely as a conv.enient mode of transmitting
the same to the investment company; and that the plaintiff was
well advised of that fact when it made the discount. It also stood
admitted that the letter signed by C. R. McLain, as cashier of the
Xewton Bank, authorizing said notes to be charged at maturity to
that bank, had been written by said McLain of his own motion,
without the knowledge or sanction of said bank or its board of
directors, and that the plaintiff bank had caused no inquiries to
be made as to the extent of McLain's authority, although it well
knew that by writing said letter he had assumed to bind the bank,
of which he was cashier, to pay his individual notes to the amount
of $20,000. The contention that the letter written by the cashier
of the Newton Bank had the effect of binding that bank to pay the
notes in suit, notwithstanding the admitted facts that it was writ-
ten without any actual authority, and that the bank had not re-
ceived the proceeds of the discount, must rest upon the assumption
that it is within the scope of the ordinary duties of a bank cashier to
hind his bank by an agreement to discharge obligations whichhe has
himself contracted for the accommodation of a third party. It is
hardly necessary to observe that the making of an agreement of that
nature is wholly outside of the ordinary functions of a cashier, and
that persons dealing with such officers have no right to presume
that they have been vested with authority to make agreements of
that character. Upon the state of facts disclosed by the answer
and admitted by' the motion, the case presented for decision was
not one in which a bank cashier had assumed to borrow money for
the use and benefit of his bank, but it was one in which he had
attempted to pledge the credit of the bank to secure a discount of
his own notes for the benefit of a third party. It is clear, we
think, that McLain, as cashier, had no implied power to bind the
defendant by a transaction of that kind; for, even if the board of
directors of the bank could make such use of the bank's credit,-a
proposition which we need not discuss,-it would not be within the
scope of the ordinary duties of a cashier to thus pledge its credit
and funds. West St. Louis Sav. Bank v. Shawnee Co. Bank, 95 U.
S. 557; Bank v. Armstrong, 152 U. S. 346, 14 Sup. Ct. 572.
We conclude, therefore, that the answer of the defendant bank

stated a good defense to the action, and that the motion for a
judgment on the pleadings was properly overruled. The judgment.
of the circuit court is accordingly affirmed.
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INTERSTATE NAT. BANK OF NEW YORK v. NEWTON NAT. BANK.
(Circuit Court of Appeals, Eigbth Circuit. I<'ebruary 23, 1895.)

No.003.
In Error to the Circuit Court of the United States for the District of Kansas.
M. A. Reed and J. G. Slonecker, for plaintiff in error.
C. S. Bowman and Charles Bucber, for defendant in error.
Before CALDWELL, SANBORN, and THAYER, Circuit Judges.

THAYER, Circuit Judge. Tbis case was submitted under an agreement of
counsel tbat it should ahide the decision in the case of State Nat. Bank of St.
Joseph, Mo., v. Newton Nat. Bank, 66 Fed. 691; the facts, pleadings, and
record in both cases being practically the same. In accordance with said stip-
ulation, the judgment of the circuit court is affirmed.

COLMAN v. UNITED STATES.
(Circuit Court of Appeals, Seventh Circuit. March 20, 1895.)

No. 218.
DISTRICT ATTORNEYS-UOMPEKRATION FOR EXTRA SERVICES.

A district attorney, Who, by special direction of the department of justice,
rendered services In proceedings brought against the United States under
authority of the act of congress of Mat ch a, lS75, to recover damages caused
to lands by the improvement of the Fox and 'Visconsin rivers, Is precluded
by Rev. St. §§ 1764, 1765, from recovering extra compensation therefor.
These proceedings, though of a special statutory character under the Wis-
consin laws, were yet, after transference to the federal court, to be regarded
as "civil actions," wbich it is a part of the attorney's regular duties to pros-
ecute, under Rev. St. § 771. Gibson v. Peters, 14 Sup. Ct. 134, 150 U. S.
342, followed.

4,ppeal from the Circuit Court of the United States for the East·
ern District of Wisconsin.
This was a petition by Elihu Colman against the United States

to recover compensation for special services rendered under the
direction of the department of justice during his term of office, and
while serving as United States district attorney for the Eastern
district of Wisconsin. The circuit court dismissed the petition
without prejudice to a claim for an allowance of taxable fees, and
the petitioner appealed.
Tbe claims in controversy are predicated 'upon four different matters of

special employment, are not made in conformity with the fee bill or sup-
ported by any express appropriation, and ·are as follows:
(1) For an action in equity (United States v. Winnebago Paper Co. an.d

thirty-six other defendants) in which the bill was filed in 1886, in the name
()f the United States, by a special attorney appointed by the department oj'
justice, to restrain the draWing of water below certain. points at the dams at
Neenah and Menasha, for the preservation of navigation on the Fox river
improvements, wherein the petitioner alleges that he rendered services forihe
eomplainant, by direction of tbe attorney general, of the value of $375, and
incurred a personal expense of $7.30. The bill is certified by JUdge..Jenkins.
()f this court, as reasonable In amount, without passing upon the validity of
the claim. ·The attorney general approved, after deducting $75 from thelLC-

·ofservices.


