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SWAN, District Judge (dissenting). I agree that, in a proper
proceeding, complainant would be equitably entitled to the relief
sought against defendants Williamson and Nelson; bUt, in my opin-
-ion, the corporation in whose stock complainant claims an interest
-Is a necessary party to this suit, as upon it the decree must operate.
It is not enough that complainant's right to the stock in contro-
versy is established against the individual defendants, but the duty
of the corporation to transfer the stock should also be adjudged,
and this cannot be done without its presence. The dismissal of
the bill against the corporation deprived the court of the power
to grant the relief prayed. Crump v. Thurber, 115 U. S. 56, 5 Sup.
Ct. 1154; Railway Co. v. Wilson, 114 U. S. GO, 5 Sup. Ct 738.

MERRIMAN et a!. T. CHICAGO & E. I. R. CO. et al.
(CIrcuit Court of Appeals. Seventh Circuit. March 20, 1895.)

L APPEAL-REHEARING.
It is too late to present a question for the first time on a petition for re-

hearing.
-I. CREDITORS' BILL-LIS PENDEKs-Ln:N.

Plaintiffs. by a creditors' blll, acquired a lien on whatever equity of re-
demption their debtor, D., had In 'a railroad. sold to E. under foreclosure.
Thel'eafter, in a suit to which plaintiffs were not parties, a decree was
entered waiving all rights of D. to claim an equity of redemption, in con-
sideration of the issue of certain bonds by E. to officers of D. Held, that
the Issue of the bonds to such officers did not make D. chargeable to plain-
tiffs for the value thereof, on the theory that the bonds were thus substi-
tuted tor the equity 01' redemption.

,8.- LIENS-RIGHTS OF JUNIOR LIENHOLDER.
One having a llen on an equity of redemption cannot complain 01' the

disposition 01' the money paid therefor, as long as the liens prior to his
exceeded the value 01' the equity 01' redemption.

On rehearing. For principal opinion, see 12 C. C. A. 275. 64 Ferl_
:535.

BAKER, District Judge. Counsel in their brief in support of
the petition for rehearing say:
"In the opening statement 01' the court It Is said that the appellants concede

-that 'unless the original bill was a creditors' bill, which created a lien on
;$500,000 of bonds 01' the Eastern Illlnois Company, which It was ab'out, to Issue
to certain officers of the Danville Company, and which It did issue before
the fiUng of the amended and supplemental bill.' the cause was properly dis-
missed as to the Eastern Illinois Company. This statement is, we think,
somewhat broader than that made in our argument, but we are not prepared
,to say that It Is not warranted by It. The view we now present Is in conflict
with· the course 01' our original argument, In that we now distinctly claim
. that, when the original bill was filed, the llen was created upon the value of
-the equity of redemption, while we formerly stated it as a lien upon these
bonds which the Eastern Illlnois Company had agreed, to turnish as a BUb-
.tltute tor that equity of redemption,"
Th.e, .counsel for the appellants,therefore, in effect that

the q-qestion which they formerly argued and submitted was cor·
rec1;ly: decided; and they now ask a rehearing on grounds which
,a!'e ;iq"oonftict with the course ,C)f .their original .'.
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doning as indefensible the grounds on which they sought a re-
versal of the decree in the first instance, they now ask the court
to grant them a rehearing, so that they may f()r the first time seek
a reversal on grounds in conflict with their former contention.
When the court has correctly decided the questions upon which its
judgment has been invoked by the appellants, they cannot, as a
matter of right, require the court to consider any other questions
upon a petition for a rehearing. If such a practice were permitted,
the case might be presented in parcels, and the litigation would,
in this manner, be needlessly protracted. And this principle ap-
plies with peculiar force where, as in the present case, counsel ask
a rehearing to enable them to present the case upon a theory in con-
flict with the course of their original argument. Fuller v. Little, 61
Ill. 22; Yater v. Mullen, 24 Ind. 277; Brooks v. Harris, 42 Ind.
177, 180. It is, by the well-settled principles of the law, too late
to present a question for the first time on a petition for a rehear-
ing, and, in consenting to consider that question in the present in-
stance, we do not mean to make an innovation which shaH be re-
garded as a precedent in future cases.
The present contention of the appellants is that the original

bill created a lien upon the equity of redemption of the Danville
Company in the railroad and property in the possession of the
Eastern Illinois Company, and that the bonds became, up()n their
issuance, a substitute for such equity of redemption. Counsel
state their claim as follows:
"We view the case presented on the record as establishing beyond dispute

that the Eastern Illinois Company, after having by collusion procured an ap-
parent release of the Danville Company's equity of redemption in this prop-
erty, and after an equitable lien had been created on that equity by the orig-
inal bill herein, obtained from the debtor an effective release of this equity,
and thereby substituted its $500,000 of bonds for the value of that equity,
and converted them into an asset of the Danville Company."

Shortly stated, the claim now is that the Eastern lllinois Com-
pany is chargeable with the value of the $500,000 of bonds issued
by it to the officers of the Danville Company, on the ground that
by issuing them they were converted into an asset of that company.
The Eastern Illinois Company had become by mesne convey-

ances the owner of the railroad and property of the Danville Com-
pany under a judicial sale made pursuant to a decree of foreclosure
and an order of sale. The sale so made was confirmed by a decree
of the court. On an appeal taken from such decree to the su-
preme court of the United States, such proceedings were there
had as resulted in a reversal of that decree. Thereafter, on July
7, 1882, Fosdick and Fish filed in the United States circuit court
for the Northern district of Illinois an amended and supplemental
bill against the Danville Company, the Eastern Illinois Company,
and others, -for the foreclosure of the mortgage or trust deed ex-
ecuted by the Danville Company, and for other relief. The East-
ern Illinois Company filed in said cause a cross bill, setting up a
title to the mortgaged premises and property under a judicial
sale made by virtue of the decree in the suit on the original bill.
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The appellants herein were not parties to the above-mentioned
proceedings. They made an application for leave to intervene
and become parties to that suit, but their application was denied
by the court. The parties of record to the above-mentioned pro-
ceedings settled the litigation between themselves, which resulted
in a release of errors, and a decree confirming the title of the
Eastern Illinois Company to the railroad and property of the Dan-
ville Company acquired under the above-mentioned decree and
sale, upon the issue and delivery by it to certain officers of the
Danville Company of the of bonds in question. If the
appellants' original bill created a lien upon anything, it was a lien
upon the equity of redemption of the Danville Company. The con-
tract for the settlement of the suit of Fosdick and Fish against
the Danville Company, the Eastern Illinois Company, and others
in no way affected the rights of the appellants, if they had ac·
quired any by their original bill, because they were not parties
to that contract, nor to the suit thereby settled. As to the appel-
lanh it was res inter alios acta. Counsel in argument concede
this. They say:
"They [the appellants] could only seek to reach the equity of redemption,

and could not reach the bonds. The Danville Company, their debtor, was
not a party to the Eastern Illinois Company's contract. It had no right or
equity in the bonds, and, as a matter of fact, could not have complied with
the terms of the contract made by JUdson, because it did not own its own
stock which was a part of the nominal consideration for that contract; the
complainants, as its creditors, could not have enforced a specific performance
of that contract, or acquired any right to the bonds. They could not even
control the Danville Company to make it confirm the decree."

It is insisted, however, that by the contract and decree the
bonds were substituted for the equity of redemption. If such sub·
stitution was thereby effected, it was contrary to the understanding
and intention of the parties. There was no agreement to buy the
equity of redemption of the Danville Company. The Eastern Illi-
nois Company at all times denied that the Danville Company had
any equity of redemption. It agreed to the contract of settlement,
and to the issuance of its bonds, to procure a decree whose effect
was to deny that the Danville Company had any equity of redemp-
tion in the railroad and property acquired by it at the judicial sale.
So far as the appellants are concerned, the contract of settlement
and the decree did not affect their rights. If they ever acquired
any enforceable lien on the equity of redemption, it remained in
all its integrity after, the same as before, the settlement was made
and the decree was entered. No legal or equitable right of theirs
entered into or formed any part of the consideration of the bonds
in question. Besides, the bonds never had any legal inception
while they remained unissued in the hands of the Eastern Illinois
Company. It is now conceded that the appellants did not and
could not acquire any lien upon the bonds so long as they remained
unissued. They could claim no right, legal or equitable, to the
bonds until they had passed, as the valid obligations of the Eastern
Illinois Company, into the possession of some other party. Hav-
ing no lien upon or equity in the unissued bonds, the appellants
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eould not, in a legal sense,be injured by their issuance, whetheI.'"
the parties who received them took them for or without considera-
tion. If any right to the bonds or their proceeds ever accrued to
the appellants, it did not accrue until the bonds had become vital-
ized by their issuance and delivery to the parties named in the COll-
tract. The parties to whom these bonds were issued, and not the
Eastern lllinois Company, must be pursued as trustees holding
them in trust for the use of the appellants. These parties have ac-
quired, as against the Eastern Illinois Company, a valid and inde-
feasible title to the bonds. That company committed no legal or
actionable wrong against the appellants by the issue and delivery
of the bonds. It cannot be made to account to the appellants for
the bonds or their proceeds, because it has no beneficial interest
in them. It is simply the maker of the bonds, and a debtor to the
holders of them. If any right of action against it arose in favor
of the appellants from the contract and the decree, it arose from
its having acquired the equity of redemption of the Danville Com-
pany, and not from its issuing the bonds in question. If the East-
ern lllinois Oompany acquired by the contract and the decree any
equity of redemption not theretofore possessed by it, the
were not injured thereby. Whatever equity of redemption the
Danville Company had in the railroad and property of the Eastern
Illinois Oompany, so far as the appellants are concerned, remained
liable to be subjected to the appellants' claims. In no aspect of
the case are they entitled to a decree compelling the Eastern Illi-
nois Company to account to them for the bonds or their proceeds.
These views are decisive of the new ground of contention presented
by the petition for a rehearing. Although not required to do so,
we add that the appellants do not claim the right to a decree sub-
jecting the alleged equity of redemption of the Danville Company
to sale in the hands of the Eastern Illinois Company, and, on the
case made by the original bill and the proofs, we do not think
the court below committed any error in dismissing the bill, for
want of equity, as to the Eastern illinois Company. We cannot
perceive that the settlement and the decree in question gave the
appellants any new or additional rights beyond those acquired at
the time suit was brought on their original bill. On the rights
thus acquired. they have failed to make a case.

WOODS, Oircuit Judge (concurring). If it be conceded, as now
asserted, "that the original bill was a creditors' bill seeldng satis-
faction of the complainants' judgments out of the assets and profl'
erty of the Danville Oompany, and particularly out of the value of
the equity of redemption belonging to that company in the propprty
which had passed into the hands of the Eastern Illinois Compan,v,"
it does not follow that the lien thereby created upon the alleged
equity of redemption attached to the bonds in question, as a sub-
stitute for the equity, when they were afterwards issued. The
bonds were not in fact intended by the parties to the transaction
to be such substitute. They were not given in whole or in part
in consideration of the surrender of that equity, though it is of
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true that by giving the release of errors, which was only a
-part of the consideration for the issue of the bonds, the Danville
{)ompany waived all right of its own to assert such equity. But
if the equity existed and the' appellants by bringing their bill
acquired a lien upon it, that lien·was not affected by the execution
of the bonds, and their proper course, as against the Eastern Illi-
nois Company, was to prGsecute their suit under the original bill
to final decree, subjecting the equity, if established, to sale for
the satisfaction of their demands. Upon any possible theory, the
existence of that equity is essential to their case. Moreover, if the
equity and the lien thereon asserted under the original bill be
admitted, and in addition it be conceded that under the amended
and supplemeutal bills the bonds, as a substitute for the equity,
eame under the same lien, it does not follow, in my opinion, that
the appellants were harmed by the decree from which they have
appealed. By asserting such substitution they necessarily aban-
doned all attack upon the title acquired by the Eastern Illinois
Company and acknowledged that the bonds represented the full
value of the equity which their original bill was designed tG reach.
This is admitted in the brief in support of the petition for a rehear-
ing, where it is said:
"The bill does not attack the method which it charged had been adopted be-

tween the Eastern Illinois Company and the officers and stockholders of the
Danville Company for releasing the equity of the Danville Company in the
property to the Eastern Illinois Company. It does not seek to prevent that
scheme of transferring the right being carried into effect, and it did not seek
to have the decree set aside. It made no objection to the price which had
been fixed as the value of the equity; and it could have made no objection to
that price, because it was sufficient to satisfy complainants' judgments. The
attack of the bill is solely on the proposed payment of the value of that
equity, or of the sum which should be SUbstituted therefor, to the Danville
Oompany, or to those persons who intended to use it for their indivi(lual ben-
efit, if the scheme should be carried into effect."

On that basis the question plainly is whether the appellants, as
judgment creditors of the Danville Company, were entitled to have
the bonds applied to the payment of their demands. The Dan-
ville road had been sold to the vendors of the Eastern Illinois Com-
pany, upon a decree of foreclosure of first mortgage bonds of which
Fosdick and Fish were trustees, for $1,450,000, leaving the decree
unsatisfied to the amount of $6,325,712.85. After the sale, and
after the purchase by the Eastern Illinois Company, the decree had
been reversed by the supreme court. If there was a right of
redemption from the sale it was because of that reversal, and if
that was the effect of the reversal, then the mortgages which had
been merged in the decree were thereby reinstated and were again
a lien upon the property for the entire amount thereof, as if there
had been no foreclGsure and sale. Besides, there was the second
mortgage, of which Elwell was the trustee, for more than $600,000,
to which the lien of the appellants was subordinate. Without pay-
ment of prior liens in full the appellants could have no interest
in the equity of redemption, or in the bonds considered as a sub-
stitute therefor; and if the holders of the prior liens permitted
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their officers and agents, or strangers, to appropriate the equity, or
its proceeds or substitute, it is no cause for complaint by the appel-
lants, unless the values so disposed of exceeded the prior liens and
included something which justly Mlonged to them. That has not
been shown, and the contrary is in effect admitted. by the theory
of the petition for a rehearing.
The petition is denied.

HATCH v. FERGUSON et a1.

(OIrcult Court of Appeals, Ninth Circuit. February 25, 1895.)

No. 164.

1. RATTFICATION-EsTOPPEL-UNAU'l'HORIZED CONVEYANCE.
One H., a white man, and his wife, J., an Ignorant and Inexperienced

Indian woman, were seised of 160 acres of land acquired under a pre-
emption claim, and. had also partially completed the residence required to
secure another 160 acres under the homestead laws. H. began proceed-
ings to commute for the price, and buy the homestead before completing
his residence, but died before the proceedings were completed. J. re-
newed the proceedings, and completed the same. While they were pend-
Ing, J. gave to one F., the executor of her husband, a power of attorney
to sell her lands. Before the issue of the pa,tent to J., F., under her power
of attorney, sold all her Interest in both tracts to one H. for a price per
acre which was equal to the value at the time, but was paid only for one-
half the number of acres in each tract; F. and H. then supposing J. owned
no more, and Intending to deal only as to that quantity. J., before the
execution of the power of attorney, had intended to sell the land. She
knew of the sale, received the proceeds, and used the same in the pur-
chase of other property, and, without objection, allowed a purchaser from
H. to make extensive improvements on the property, greatly enhancing
Its value. J. afterwards sought to set aside the sale on the ground that
the power of attorney was obtained by F. through misrepresentation and
fraud, and that she did not intend to -sell the land. Held, that as to the
one-half interest in each tract Intended to be conveyed by the deed made
by F., as J.'s attorney, to H., the sale was ratified, and J. estopped
to dispute the same, whether or not she had power, at the time the sale
was made, before the issue of the patent for the homestead land, to con-
vey the same, and whether or not the power of attorney was obtained
from her by F. through misrepresentation and. fraud.

2. PRINCIPAL AND AGENT-REVOCATION OF AUTHORITy-REFORMATION OF DEED.
Some time after the sale to H., F. learned that J. was entitled to the

whole of the homestead tract, and asked and received from H. payment
for the half thereof not paid for when the deed was given. The weight
of evidence showed that this did not occur till after J.'s suit to set aside
the deed was commenced, to which both F. and H. were parties. Held,
that the commencement of the suit having revoked F.'s authority, what-
ever it was, payment for the land at this time gave no rights to H., and
J. might have had the deed reformed to agree with the agreement between
F. and H. at the time of the sale.

8. BONA FIDE PURCHASER-NoTICE-OFFICER OF CORPORATION.
H. conveyed the whole homestead tract and the haIf of the pre-emption

tract to one N. It was not clear whether H., in making the purchase
from F., had or had not acted as agent for N. N. sold the land to tbe E.
Co., a cor);)oration, of which H. was president. The negotiations for this
purchase of the land were wholly conducted by other officers of the E.
Co., and the bargain was agreed upon at a meeting of the executive com-
mittee having charge of the matter for the company, at which H. was not


