610 : """ 'FEDERAL REPORTER, vol. 66.

is waived, and the court chooses to find generally for one side or
the other, the losing party has no redress on error, except for the
wrongful admission or rejection of evidence.” Dirst v. Morris, 14
Wall. 484; Insurance Co. v. Folsom, 18 Wall. 237; Tyng v. Grin-

nell, 92 TU. 8. 467; Stanley v. Supervisors, 121 U. 8. 535, 7 Sup.

Ct. 1234; Lehnen v. Dickson, 148 U. 8. 71, 13 Sup. Ct. 481; St.
Louis v. W. U. Tel. Co.,, 148 U. 8. 92, 13 Sup. Ct. 485; Reed

v. Stapp, 3 C. C. A. 244, 9 U. 8. App. 34, 52 Fed. 641; Skinner v.

Franklin Co., 6 C. C. A, 118, 9 U. 8. App. 676, 56 Fed. 783, and

cases cited; Bowden v. Burnham, 8 C. C. A. 248 59 Fed. 752;

Searcy Co. v. Thompson, 66 Fed, 92. In Insurance Co. v. Folsom,

it was distinctly held that the refusal of requests that the court.
should adopt certain conclusions of law could not properly be de-

nominated a ruling in the progress of the trial, and therefore

could not be reviewed; and in Cooper v. Omohundro, 19 Wall.

65, Crews v. Brewer, 19 Wall. 70, and other later cases cited, the

doctrine has been reiterated. It is urged that there is and can be

no dispute about the facts of this case, but whether or not that is

so is itself a question of fact unon which the court cannot enter.

“The burden of the statute,” says the supreme court in Lehnen v.

Dickson, supra, “is not thrown off simply because the witnesses

do not contradict each other, and there is no conflict in the testi-

mony. It may be an easy thing in one case for this court, when

the testimony consists simply of deeds, mortgages, or other written

instruments, to make a satisfactory finding of the facts, and in

another it may be difficult, when the testimony is largely in parol,

and the witnesses directly contradict each other. But the rule of

the statute is of universal application. It is not relaxed in one case

because of the ease in determining the facts, or rigorously enforced

in another because of the difficulty in such determination. The

duty of finding the facts is placed upon the trial court. We have

no authority to examine the testimony in any case, and from it make

a finding of the ultimate facts.,” The judgment ef the circuit

court is affirmed.

BANE v. KEEFER et al.
(Clrcuit Court, D. Indiana. March 20, 1895.).
No. 9,173.

REMOVAL OF CAUSES—DISCONTINUANCE AFTER REMOVAL — FAILURE oF JURIs-
DICTION.

B., a citizen of Indiana, commenced an action for personal injuries, in a
court of that state, avamst three defendants, two citizens of Indiana and
one of Ohio. The Ohio defendant removed the cause to the federal court
on the ground of local prejudice. B. then discontinued the action as to the
Ohio defendant, and moved to remand. Hedld that, as the cause no longer
involved a controversy properly within the jurisdiction of the federal court,
it should be remanded.

Spencer & Branyan and Holstein & Barrett, for plaintiff.
Olds & Griffin and Blackledge & Thornton, for defendants.
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BAKER, District Judge. .On December 24, 1894, Henry Bane
filed his complaint in the circuit court of Huntington county, Ind,
against Henry Keefer, Henry 8. Hallwood, and the city of Hunting-
ton, Ind.,, to recover damages for personal injuries sustained by
him while in the employ of Keefer & Hallwood, who had entered
into a contract with said city te construct a certain sewer therein.
On January 19, 1895, Henry S. Hallwood filed his petition in this
court, in which it was made to appear that he was a citizen of the
state of Ohio, and that the plaintiff, Bane, and the defendants Henry
Keefer and the city of Huntington were citizens of the state of Indi-
ana, and that from prejudice and local influence the petitioner would
not be able to obtain justice in the circuit court of Huntington ecoun-
ty, Ind., nor in any other court in said state into which said cause
could be removed. Thereupon an order was entered removing said
cause into this court. After the removal of the cause, the plaintiff
discontinued the same as to the defendant Henry 8. Hallwood, and
said cause is now pending against Keefer and the city of Huntington
alone. The plaintiff now moves the court to remand the cause to the
eircuit court of Huntington county, Ind. on the ground that it is
one in which all the parties plaintiff and defendant are citizens of
the state of Indiana. The cause of action is not one arising under
the constitution or laws of the United States or any treaty entered
into by the United States with any other country or government.
The jurisdiction of the court must, therefore, depend upon the di-
versity of the citizenship of the parties. Such diversity of citizen-
ship existed at the time of removal, but has ceased to exist since the
discontinuance of the case as to Hallwood. Counsel for the defend-
ants claim that the jurisdiction of the eourt is still maintainable, not-
withstanding all parties are now citizens of this state, by virtue of
section 2 of an act of congress passed March 3, 1887, the enroliment
of which was corrected August 13, 1888 (25 Stat. 435). That part of
the section relied upon reads as follows:

“And where a suit is now pending, or may be hereafter brought, in any
state court, in which there is a controversy between a citizen of the state
in which the suit is brought and a citizen of another state, any defendant,
being such citizen of another state, may remove such suit into the circuit
court of the United States for the proper district, at any time before the trial
thereof, when it shall be made to appear to said circuit court that from
prejudice or local influence he will not be able to obtain justice in such state
court, or in any other state court to which the said defendant may, under
the laws of the state, have the right, on account of such prejudice or locai
influence, to remove said cause: provided, that if it further appear that said
suit can be fully and justly determined as to the other defendants in the
state court, without being affected by such prejudice or local influence, and
that no party to the suit will be prejudiced by a separation of the parties,
said circuit court may direct the suit to be remanded, so far as relates to
such other defendants, to the state court, to be proceeded with therein.”

The contention of counsel is that the cause of action, when it was
removed here, was one which could not have been separated and re-
manded as to Keefer and the city of Huntington, leaving the action
pending here as to Hallwood alone, because such separation would
have worked to the prejudice of the defendants; and it is claimed
that the discontinuance amounts simply to a separation, at least so
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far as Keefer is concerned. This contention cannot be maintained.
This is an action sounding in tort for personal injury, and one
or all the tort feasors, at the election of the plaintiff, may be joined
as defendants. Having joined all in the first instance, the plaintiff
has an undoubted right at any time to discontinue his suit as to any
one of them. He has availed himself of this right of discontinuance,
a right which defendants’ counsel concede he possesses. After such
discontinuance, the case is in the same position as it would have been
if it had been originally brought here, and the plaintiff had rightful-
ly discontinued the cause as to the parties whose presence was nec-
essary to give the court jurisdiction. Can this court, because it has
once acquired jurisdiction, retain it when the cause of action has
been rightfully so changed as to disclose on the face of the record a
complete failure of jurisdiction? Section 5 of the act of March 3,
1875 (18 Stat. 470, 473), is applicable to and decisive of the ques-
tion. So much of that section as is continued in force by the acts
of 1887 and 1888, supra, reads as follows:

“That if, in any suit commenced in & ecircuit court, or removed from
a state court to a circuit court of the United States, it shall appear to the
satistaction of sald circuit court, at any time after said suit has been
brought or removed thereto, that such suit does not really and substantially
involve a dispute or controversy properly within the jurisdiction of such
circuit court, or that the parties to said suit have been improperly or
collusively made or joined, either as plaintiffs or defendants, for the purpose
of creating a cause cognizable or removable under this act, the said circuit
court shall proceed no further therein, but shall dismiss the suit or remand it
to the court from which it was removed, as justice may require, and shall
make such order as to costs as shall be just.”

The suit does not now really and substantially involve a dispute
or controversy properly within the jurisdiction of this court, and
therefore it becomes its duty to proceed no further, but to remand
the cause to the court from which it was removed.

In the case of Transportation Co. v. Seeligson, 122 T. 8. 519, 7 Sup.
Ct. 1261, it was held if a cause pending in a state court against sev-
eral defendants is removed thence to the circuit court of the United
States on petition of one of the defendants, under the act of 1875, on
the grounds of a separate cause of action against the petitioning de-
fendant, in which the controversy was wholly between citizens of
different states, it should be remanded to the state court if the action
is discontinued in the circuit court as to the petitioning defendant.
The court, after quoting section 5 of the act of 1875, supra, says:

“The eourt was not required to keep the suit after the discontinuance sim-
ply because it might bave been removed when Huntington was a party.
As soon as he was out of the case, it did appear that ‘the suit did not
really and substantially involve a dispute or controversy properly within’
its jurisdiction.”

The same doctrine is asserted and enforced in Robinson v. Ander-
son, 121 U. 8. 522, 7 Sup. Ct. 1011; Graves v. Corbin, 132 U. 8. 571,
590, 10 Sup. Ct. 196; Torrence v. Shedd, 144 U. 8. 527, 533, 12 Sup.
Ct. 726. These cases sgettle the question of jurisdiction adversely to
the defendants’ contention, and the case must therefore be remand-
ed; hut, inasmuch as the cause was rightfully brought here, and the
cause for remanding arises from the plaintiff discontinuing his suit
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as to the defendant Hallwood, it is ordered that the costs of the re-
moval be taxed against the plaintiff. Cause remanded to the Huni-
ington cireuit court at the costs of the plaintiff.

DONNELLY v. UNITED STATES CORDAGE CO.
(Circuit Court, D. Massachusetts. March 16, 1895.)
No. 512.

CrrcuIT COURTS—JURISDICTION OVER PARTIES — NONRESIDENTS OF DISTRICT —
PATENT SvrTs.

In gection 1 of the judiciary act of 1887-88 (1 Supp. Rev. St. 611), the
clause defining the districts in which suits may be brought is not limited
in operation to the classes of cases enumerated in the preceding part of
the section as being within the jurisdiction of the circuit courts, but ap-
plies to all suits, including patent cases; hence a New Jersey corporation
cannot be sued in the district of Massachusetts for infringement, although
it has a place of business there,

This was a suit in equity by Michael Donnelly against the United
States Cordage Company for infringement of a patent. Defend-
ant demurred to the bill for want of jurisdiction.

George R. Swasey, for complainant.
Fish, Richardson & Storrow, for defendant.

COLT, Circuit Judge. This is a bill in equity brought for the in-
fringement of a patent by a citizen of Massachusetts against the de-
fendant, a corporation organized under the laws of New Jersey,
but having a usual place of business in Boston, in the Common-
wealth of Massachusetts. The case was heard upon demurrer to
the bill for want of jurisdiction.

The question in issue arises under section 1 of the act of March
3, 1887 (24 Stat. c. 373), as corrected by the act of August 13, 1888
(25 Stat. c. 866; 1 Supp. Rev. 8t. 611), the material parts of which
are as follows:

“The circuit courts of the United States shall have original cognizance, con-
current with the courts of the several states, of all suits of a civil nature,
at common law or in equity, where the matter in dispute exceeds, exclusive
of interest and costs, the sum or value of two thousand dollars, and arising
under the constitution or laws of the United States, or treaties made, or
which shall be made, under their authority * * * or in which there shall
be a controversy between citizens of different states, in which the matter in
dispute exceeds, exclusive of interest and costs, the sum or value aforesaid
* * * or a controversy between citizens of a state and foreign states, citi-
zens, or subjects, in which the matter in dispute exceeds, exclusive of inter-
est and costs, the sum or value aforesaid. But po person shall be arrested
in one district for trial in another in any civil action before a circuit or dis-
trict court; and no civil suit shall be brought before either of said courts
against any person by any original process or proceeding in any other dis-
trict than that whereof he is an inbabitant, but where the jurisdiction is
founded only on the fact that the action is between citizens of different states,
suit shall be brought only in the district of the residence of either the plaintiff
or the defendant.” »

The contention of the plaintiff is that the last part of this statute,
which defines the district where suits of a civil nature are to be



