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liens have an opportunity to .appear and present the same. In
the meanwhile, if the receiver has occasion to continue to ,use.
the vessel in the business of his trust, he may have her released
upon stipulation.
The recent cases of Moran v. Sturges, 154 U. S. 256, 14 Sup. Ct.

1019, and Paxson v. Cunningham (decided by Mr. Justice Gray in the
circuit court of appeals of the United States for the First circuit)
11 C. C. A. 111, 63 Fed. 132, cited by both parties to this appeal,
have been carefully considered. "'1l.ile those decisions are not di-
rectly in point upon the questions in controversy in this case, it is
believed that they are not in conflict with the conclusion we have
reached. It necessarily follows, from the views we have expressed
concerning the lien which the material man acquires in a case
like that at bar, that the right to enforce that lien by a pro-
ceeding in rem against the vessel, in a court of admiralty of a
jurisdiction foreign to that of the court wherein the vessel is held
in charge of a receiver, is a matter of right, and is not dependent
upon the consent of the latter court. It was not necessary, there-
fore, that the permission of the Oregon COUl't should have been
obtained to the commencement of this suit. The decree is af-
firmed, with costs to the appellee.

MUNKs v. JACKSON.
(Circuit Court of Appeals, Ninth Circuit. February 4, 1895.)

No. 160.
1. ADMIRALTy-WHEN LIBEL OF REVIEW LIES.

It is within the discretion of the district court to entertain a libel of
review in admiralty, filed after the expiration of the term, by a surety
on the release bond of a vessel, who was absent from the state at the
time of the decree, and knew nothing thereof until after the expiration
of the time for appeal; it appearing that the libelant had delayed the
hearing eight years, and until the claimant had died insolvent; that he
had asserted that certain depositions originally taken were lost; that the
decree was rendered on his deposition alone; and that the said deposi-
tions, being afterwards produced, showed a state of facts which, if pre-
sented to the court, would have constrained it to find against the libelant's
claim. 58 Fed. 506, affirmed.

·2. TOWAGE-LIABILITIES OF TOWING VESSEL-COMMON CARRIERS.
A contract of towage does not impose, the liability of a common carrier,

and, In cases of loss or Injury to the tow, the burden is upon the claimant
thereof to prove negligence on the part of the towing vessel. l.'he Webb,
14 Wall. 414, followed.

-So AD)URALTy-PnOCEEDINGS IN RE)[-RELEASE BOND-LIABILITIES OF SUllETY.
A bond in the general form of a common-law bond, admittedly given to

secure the release of a vessel, and approved by the judge and filed with
the clerk, is within the provisions and requirements of Rev. St. § 941,
even if given before the vessel is actually arrested, process having been
issued to the marshal for that purpose; and a decree and execution there-
on may be awarded against the surety without a separate suit.

4. SAME-JURISDICTION-DECREE FOIt EXCESSIVE AMOUNT.
The fad that a decree upon the release bond of a vessel is in excess of

the penalty named in the bond does not deprive the court of jurisdiction,
but the decree is a nullity for the excess only.
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Appeal from the Cirouit Court of the United States for the Dis-
trict of Washington.
This was a libel for review, filed· in the district court by Charles

E. Jackson, surety on the release bond of the steamer Susie,
against William Munks, to review a decree in favor of said Munks
as libelant of the steamer. The district judge being disqualified,
the bill of review was certified to the circuit court, by which
the decree in the original cause was modified and affirmed. 58 Fed.
596. The respondent appeals.
HlUltings & Stedman and James M. Epler, for appellant.
Greene & Turner, for appellee.
Before McKENNA, Circuit Judge, and HAWLEY and·MORROW,

District Judges.

HAWLEY, District Ju!lge. The facts of this case, and the reason-
ing and conclusion of the circuit court thereon, as reported in
Jackson v. Munks, 58 Fed. 596, are hereby adopted as the
basis of this opinion. The question whether the libelant was en-
titled to file a bill of review after the term of the district court
had expired is not, perhaps, entirely free from doubt. Although
the caIJe does not show actual fraud upon the part of Munks,
which is one of the grounds mentioned to sustain the bringing
of such a bill (Car Co. v. Hopkins, 4 Biss. 51, Fed. Cas. No. 10,334),
nor "the highest diligence and an entire absence of just imputa-
tions of negligence" upon the part of Jackson, as stated by Mr.
Justice Story in The New England, 3 Sumn. 496, 506, Fed. Cas. No.
10,151, yet the delay of Munks in not bringing the case up for trial
for a period of eight years after filing his libel, and the'll, after
the claimant Olney had died, pressing it for trial at a time when
J'ackson, the surety upon the bond, was known to be absent from
the state, and asserting and claiming that certain testimony, which
had many years previously been taken, was lost, when in truth it
was not, and which, if it had been presented to the court, would have
prevented the recovery of a decree in favor of Munks in the
amount obtained by him, makes out such a case as to bring the
question of allowing the libel for review within "the judicial dis-

bf the court, guided by such rules of decision as sound
principles of justice and policy dictate." Janvrin v. Smith, 1 Spr.
14, Fed. Cas. No. 7,220. The court did not, in our opinion, err
in exercising this discretion in favor of the libelant.
Upon the merits, we are clearly of opinion that the decision

of the circuit court was correct. In answer to the contention
upon the part of appellant that the towboat was a common car-
rier, and in affirmance of the rule stated by the circuit court that
"the burde'll was upon William Munks to prove the negligence of
the steamer," we quote the language of the supreme court in The
Webb, 14 Wall. 414:
"It must be conceded that an engagement to tow does not impose either an

obllgatlon to insure, or the Uablllty of common carriers. The burden is al-
ways upon him who alleges the breach of such a contract to show eithel."
that there has been no attempt at performance, or that there haa been negU·
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gence or unskillfulness to his injury in the performance. Unlike the case
of common carriers, damage sustained by the tow does not ordinarily raise
a presumption that the tug has been in fault. The contract requires no
more than that he who undertakes to tow shall carry out his undertaking
wIth that degree of caution and skill which prudent navigators usually
employ in similar servIces."
It is true, as subsequently stated by the court, that there may

be cases in which the result is a safe criterion by which to judge
of the character of the act which has caused it But this case does
not come within the exception to the rule announced by the court.
CQntention is made by the appellee that the territorioal district
court never had any jurisdiction to any decree against
him upon the ground that the bond signed by him was in form
a common-law bond, and is not conditioned for judgment nor for
execution against the surety; that the act of March 3, 1847, "for
the reduction of the costs and expenses of proceedings in admiralty
against ships and vessels" (9 Stat. 181) only authorized judgment
against a surety in case of a bond received from the claimant by
the marshal, and returned by him into court as the ground of his
stay of process or release of the vessel; that, it being a cause in
rem, jurisdiction could only be obtained by an actual seizure of the
vessel, or by delivery to the marshal of such a bond as is provided
for in the statute, while process for her arrest was still in his
hands. The record upon which this contention is based shows that
the monition against the steamer Susie was issued 1r'fay 5, 1882,
and returned by the marshal "without service, by request of plain·
tiff's attorneys." This return is dated May 10, 1882, but was not re-
turned and filed with the clerk until May 16, 1882. The bond for
the release of the steamer was executed May 12, 1882; was ap-
proved by the judge May 18, 1882; and filed with the clerk "as
of 5th June, 1882." The bond is in general form a common-law bond.
It is signed by H. J. Olney and C. F. Jackson. It recites the filing
of the libel by Munks against the steamer Susie, and the condi-
tion of its obligation is such "that, if the above bounden shall
abide by and answer the decree of the court in such cause, then
the above obligation to be void; otherwise to remain in full force
and virtue." Jackson admits that he signed this bond for the
release of the steamer. This bond comes clearly within the pro-
visions and requirements of the statute approved March 3, 1847
(Rev. St. U. S. § 941). The claimant had the right, after the libel
was filed, to give a bond or stipulation, which might be approved by
the court, before the steamer was actually seized; and, if the statute
requires that the bond should first be delivered to the marshal
as claimed by appelIee,-a question that need not be discussed,-
we would be bound to presume, in the absence of any affirmative
showing to the contrary, that the law in this respect had been
complied with. The surety or stipulator upon the bond, with
actual knowledge that it was given for the release of the steamer,
is bound by the terms of the stipulation which he voluntarily
signed, and thereby brought himself within the jurisdiction of the
court, and was thereafter bound to "abide by and answer the de-
cree of the court in such cause."
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i., in The Roslyn, 9 Ben. 119, 129, Fed. Cas. No. 12,068,
said:
"It is a common pradice,adopted for convenience and the saving of ex-

pense, to give a stipulation to secure the debt upon simple notice of the filing
of a libel. A stipulation given under such circumstances is valid, althoug-ll
.in fact the vessel sought to be proceeded against is not, and never was, in
.custody. The jurisdiction of the court, upon the giving of such a stipUlation,
to proceed with the cause to a decree, and to enforce the stipulation ac-
cording to Us terms, has never, to my knowledge, been doubted. In such case
the entering a general appearance, and giving a stipulation to abide by a
decree, is deemed a waiver of all objection based on an omission to serve
the process, and it is not thereafter open to the stipulators to deny the power
of the court to compel them to perform their agreement."

See, also, The .Alligator, 1 Gall. 145, 149, Fed. Cas. No. 248; The
Struggle, 1 Gall. 477, Fed. Cas. No. 13,550; The City of Washing-
ton, 13 Blatchf. 411, Fed. Cas. No. 2,772.
Admiralty courts proceed according to the principles, rules, and

usages which belong to the admiralty, as contradistinguished from
courts of common law. "Whenever a stipulation is taken in an ad-
miralty suit, for the property subjected to legal process and con-
demnation, the stipulation is deemed a mere substitute for the thing
itself, and the stipulators liable to the exercise of all those au-
thorities on the part of the court which it could properly exer-
cise if the thing itself were still in its custody. This is the known
course of the admiralty." The Palmyra, 12 Wheat. 1. Nothing
can be better settled, said Judge Story, than that the admiralty
may take a fide jussory caution or stipulation in cases in rem, and
may in a summary manner award judgment and execution thereon.
Jurisdiction to that effect is possessed by the district court;
being fully authorized to adopt the process and modes of proceed-
ing of the admiralty, they have an undoubted right to deliver the
property on bail and to enforce conformity to the terms of the bail-
ment. Authority to take such security is undoubted, and, whether
it be by a sealed instrument or by a stipulation in the nature of a
recognizance, cannot affect the jurisdiction of the court. Having
jurisdiction of the principal cause, the court must possess juris-
dition over all the incidents, and may, by motion, attachment, or
-execution, enforce its decrees against ail who become parties to
the proceedings. The Alligator, 1 Gall. 145, Fed. Cas. No. 248; Nel-
son v. U. S., Pet. C. C. 235, Fed. Cas. No. 10,116. Bonds, says Dun-
lap, are, to all intents land purposes, stipulations in the admiralty.
Dunl. Adm. Prac. 164. See The Wanata, 95 U. S. 600, 616; U. S. v.
Ames, 99 U. S. 35,41; The 1Ifadgie, 31 Fed. 926. The fact that the
decree of the territorial court was in excess of the penalty named
in the bond did not deprive the court of jurisdiction. The judg-
ment was a nullity for the excess only, and, if the circuit court
had found in favor of Munks, it would have been its duty to
modify the decree so as. to bring the amount awarded to him
within the penalty. 'L'he Webb, 14 Wall. 406, 418. The claim
of appellee that no judb"ll1ent could now be rendered against him
because the claimant of the vessel, who was a costipulator on the
bond, is dead, is untenable. Penhallow v. Doane, 3 Dall. 54;



IN.. Btl: TaE ANNIE FAXON. 575

The James A. Wright, 10 Blatchf. 160, Fed. Cas. No. 7,191; The
O.F. Ackerman, 14 Blatchf. 360, Fed. Cas. No. 2,564. The judgment
of the circuit court is affirmed, appellee to recover his costs upon
appeal

In re THE· ANNIE FAXON.
(DIstrict Conrt, D. WasLington, S. D. February 18, 1895.)

1. SHIPPING-LIMITATION OF LIABILITY-PLEADING AND PRACTICE.
Under a petition for limitation of liability the petitioners are entitled,

under admiralty rule 56, to litigate the question of the existen.ce of any
liability whatever, and therefore do not plead themselves out of court by
denying any negligence, either of themselves or of any of their agents or-
employes. The Benefactor, 103 U. S. 239. and Providence & N. Y. S. S.
Co. v. Hill Manuf'g Co.,3 Sup. Ct. 379, 617, 109 U. S. 578. followed.

2. SAME....,.STEAM·BoILER INSPECTION.
It is the intention of the inspection law (Rev. St. § 4418) that every sheet

of which a boiler is composed must be inspected, and subjected to the
prescribed test; and it is therefore a violation of the law to use, without
official inspection, an old boiler, in which a new mud ring has been placed.

8. SAME-PEltSONAL INJUltIES FROM EXPLODING BOILER.
The limited liability law (Rev. St. § 4283), taken in connection with the

act of June 26, 1884, and especially section 18 thereof (1 Supp. Rev. St.
[2d Ed.] 440), which is the latest expression of the legislative will on the
subject, operates to relieve owners of steam vessels from liability for in-
juries to ·passengers occasioned by explosion of the boilers, although the
inspection laws have been violated, when such violation is without their
personal knowledge or privity; and this notwithstanding the provisions of
Rev. St. § 4493, declaring owners to be responsible for damage to passen-
gers or baggage through violation of the inspection laws, or through known
defects in the steaming apparatus.

This was a petition by the Oregon Railway & Navigation Com-
pany, as owner, and the Oregon Short Line & Utah Northern Rail-
way Company, as lessee, for limitation of liability in respect to
damages caused by explosion of the boiler of the steamboat Annie
Faxon.
W. W. Cotton, for libelants.
Charles H. 1'ayloy, for claimants.

HANFORD, District Judge. The steamboat Annie Faxon, owned
by the Oregon Railway & Navigation Company, and operated un-
der a lease of the transportation lines owned by said company to
the Oregon Short I"ine & Utah Northern Railway Company, was,
prior to the explosion and wreck hereinafter described, employed
as a carrier of passengers and freight on Snake river, between
Riparia, in the state of Washington, and Lewiston, in the state of
Idaho. Said steamboat was inspected by tIle United States local
inspectors of steam vessels December 12, 1892, and then granted a
certificate of inspection, and licensed to navigate said river; the
maximum steam pressure allowed being 125 pounds to the square
inch. In June, 1893, the mud ring of the hoiler in said steamer
was removed, and replaced by a new one, and other repairs were
made. Said boiler was not, after the completion _of said repairs
and alterations, inspected by the United States inspectors, nor sub-


