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of the cord, its tendency to roll (which is the upward and outward
movement under increased pressure), this rolling and distention of
the cord being finally limited by the frictional contact of its parts,
and the pinch of the flap and shoe, and its finally finding “its true
position on the flap” (and therefore on the rim) “as the tire is in-
flated.” Such being the facts,—and we see no way of avoiding them,
~—-it is manifest that at the proper time of functional test the cords
of respondent’s device produce the same results as complainant’s
endless bands, in substantially the same way. The slack or give in
the cord has been taken up; they have reached the limit of ex-
pansion; they have become, for the time being, for their functional
purpose, endless bands, and are inextensible circumferentially; and
a4 permanent position of the parts is maintained by internal air pres-
sure. To use the language of the claim in question, they have made
the shoe inextensible circumferentially along two lines lying within
the groove below the edges, but above the deepest part of the same
by means of their circumferential re-enforcement, incorporated with
the shoe, and all adapted to be held in place in the rim by the action
of internal air pressure. That their device may be an improvement
upon respondent’s, that the cord may have additional functions to
the one just noted, that their device may disclose a further advance
than complainant’s, might, for present purposes, be conceded, yet
even these facts would not free the respondent from the claim of the
dominant patent. To our mind, infringement has been clearly estab-
lished of the first claim, and a proper decree must issue in favor of
the complainant and against the respondent.

YOUNG REVERSIBLE LOCK-NUT CO. v. YOUNG LOCK-NUT CO.
(Circuit Court, D. New Jersey. March 1, 1895.)

PATENTS—PRELIMINARY INJUNCTION.

A preliminary injunction will not be granted where defendant shows
that the patentee, before making the assignment upon which complainant
bases its right, executed an irrevocable power of attorney to a third per-
son, giving full powers as to the sale and disposition of the patent; and
that defendant contracted with such attorney to purchase the patent upon
time payments, with the right to operate under it in the meantime by pay-
ing royalty; and that the payments had since been fully made, and the
patent delivered, although no formal assign nent had been executed.

This was a bill by the Young Reversible Lock-Nut Company
against the Young Lock-Nut Company for infringement of a patent.
Complainant moves for a preliminary injunction.

Edwin H. Brown, for complainant,
Alexander Thain, for defendant.

GREEN, District Judge. This matter comes before the court
upon a motion for an injunction pendente lite, to restrain the de-
fendant from infringing letters patent No. 447,224, granted to Levi
H. Young, February 24, 1891, for “improvement in lock nuts.” The
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validity of the patent is not attacked in any way by the defendant;
and it is admitted that “the defendant has been at all times since
the date of its incorporation, down to the present time, and still is,
the manufacturer of the peculiar articles covered by the patent.”
The defendant corporation justifies its alleged infringing acts, which
are not denied—First, under a license duly executed by one Ira
Abbott, authorizing such manufacture of the patent lock nuts; and,
secondly, by virtue of an absolute assignment of the letters patent
to it by the said Abbott. In both instances the allegation is that
Abbott was acting for and on behalf of the said Young. The facts
seem to be these: Soon after Mr. Young, the patentee, obtained
letters patent for his invention, by his certain writing under seal,
he made, constituted, and appointed the said Ira Abbott his full and
lawful attorney, irrevocably for him, and in his name, stead, and
place, “to conduct all and any negotiations for the sale or other dis-
position of the aforesaid patent, or for the formation of a company
to manufacture and sell the patented articles under and by virtue
of said patent, with full power to transfer and deliver the aforesaid
letters patent whensoever and to whomsoever, and for such con-
sideration, as the said Ira Abbott shall deem advisable and think
fit and proper.” This power of attorney bears date March
30, 1892, and, as it appears, is irrevocable on its face. The evi-
dence in this case does not disclose any attempt to revoke it. Aff-
erwards, on or about the 5th day of April, 1893, and more than a
year previous to the alleged assignment of the letters patent to the
complainant by Young, the patentee, the said Abbott, as such at-
torney for Young, entered into an agreement in writing and under
seal with the defendant, the Young Lock-Nut Company, wherein and
whereby, among other things, he did agree to sell and deliver the
letters patent in question to the said company for a certain specified
consideration, to be paid in the manner therein set forth, and at
the times mentioned; it being expressly stipulated between the
parties to said contract that in the meantime, and until the payment
by the said Young Lock Company of the said purchase money, and
the delivery by the said Abbott of said letters patent to the said
company, the said Lock-Nut company (the defendant here) was duly
authorized to manufacture and sell the said patented articles, upon
condition that certain royalties were paid. And it appears that
afterwards the said letters patent were actually delivered to the
defendant, who now has them in its possession. It is further
alleged, and, indeed, is testified to in‘the affidavits used on this mo-
tion, that the letters patent were duly assigned to the defendant.
But no deed of assignment is produced, and the complainant in-
ferentially denies that any legal assignment was ever made. But it
appears by the affidavit of the secretary of the defendant company
that it has paid in full the consideration for the license and for the
subsequent . assignment of the letters patent; and Abbott, the
attorney, testifies that, acting for the said Young, he received the
full consideration for the license and assignment; and he further
testifies that everything he did in the matter was made known to
and was approved by Young.
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These facts strongly militate against the granting of this motion.
The defendant comes into court with clean hands, shows a prima
facie justification, at least, of its alleged infringing acts, and cer-
tainly has the right to be undisturbed in the enjoyment of those
rights which it has acquired by an expenditure of large sums of
money, until the whole transaction can be sifted thoroughly and
presented succinctly on final hearing. Even if it be true that no
formal assignment in writing of the letters patent, as required by
statute, has been made, yet, under the ecircumstances it might
readily be held that the assignment by parol would vest an equity
in the defendant corporation sufficient to defeat a motion for a pre-
liminary injunction. Besides, it is not absolutely certan that the
complainant, as the assignee of Young, has such standing in the
court as to entitle it to the relief and remedy asked for. The
irrevocable power of attorney executed and delivered to Abbott by
Young could, without resort to violent stretching of rules of inter-
pretation, be construed to be an assignment; and, if so, Young, so
long as that power of attorney was outstanding, would have no
rights or property in the letters patent capable of passing by assign-
ment from him to any other. Of course, the complainant, if even-
tually such should turn out to be the true construction of this power
of attorney, would have acquired no rights entitled to the protection
sought, so far as they arise out of the alleged assignment by Young
to it. Upon this, however, no opinion is intended to be expressed.
It is only necessary to say that the case presented for consideration

_ is not sufficiently free from doubt as to entitle the complainant to

the preliminary injunction which it asks for; and the motion is
therefore denied.

THE WILLAMETTE VALLEY.
CLARK v. CHANDLER.
(Circuit Court of Appeals, Ninth Circuit. February 4, 1895.)
No. 206.

CoMITY — VESSEL IN P0SSESSION OF RECEIVER —~ FENFORCEMENT OF LIEN FOR
SupPPLIES.

‘Where a receiver sends a vessel, belonging to his trust, out of the juris-
diction of the court appointing him, and into a port of another state in
charge of a master, he places her in the position of all other vessels en-
gaged in the same business; and, when supplies are there furnished upon
her credit, there is no rule of comity to prevent an admiralty court of that
jurisdiction from enforcing the lien against her by proceedings in rem.
On the contrary, the enforcement of such lien is a matter of right, not de-
pendent upon the consent of the court by which the receiver was ap-
pointed. 62 Fed. 293, affirmed. Barton v. Barbour, 104 U. 8. 126, distin-
guished.

Appeal from the District Court of the United States for the North-
ern District of California.

This was a libel by R. D. Chandler against the steamshin Wii.
lamette Valley (Charles Clark, receiver, claimant) to enforce a lien
for supplies. Exceptions to the libel were overruled, and a decree



