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Rev. St. He lives at a greater distance from the place of trial
than 100 miles, and the examination is sought at his place of resi-
dence. The defendant had, therefore, clearly a right to take his
testimony 38 a witness.
The objection that the evidence is sought to be had before a

plea to the merits might be of weight, were it not that the statute
has failed to make any exception with respect to the time when the
testimony shall be taken, and there is lacking power in the court
to limit the authority to take the testimony to a time subsequent
to an issue upon the merits. Indeed, such a limitation might, with
respect to some of the conditions mentioned in the statute, render
nugatory the statute. For example, if a witness is bound on a
voyage to sea, or about to go out of the United States, or is ancient
and infirm, the delay in taking his testimony, if such taking be
postponed until issue joined in the suit, might render impossible
the procuring of his testimony. The witness might then be beyond
the jurisdiction of any court in the land, or might not survive until
issue joined. The court has no more right to impose such a limita-
tion in respect to one condition than it has to another. The inten-
tion of congress is clearly expressed that within any of the condi-
tions mentioned in the statute a party to a cause may at any time,
without respect to the status of the suit in respect to pleadings,
avail himself of the right granted, and procure the testimony of the
witness to be read at the trial.
The witness was served with a subpoena duces tecum to produce

the promissory notes and documents mentioned in his declaration.
They were under his control. I am advised of no good reason why
they should not be produced, and there would seem to be, in the
circumstances stated, good reasons for their production. An order
will therefore be entered requiring the plaintiff to further attend
upon the commissioner for examination, and to produce the papers
demanded.

In re BLACKBIRD.
(Circuit Court, E. D. Wisconsin. March 15. 1895.)

HABEAS CORPUS-CONFLICTING STATE AND FEDERAL JURISDICTION-INDIANS.
Habeas corpus will not lie to release an Indian convicted and impris-

oned under Laws 1885, c. 341, § 9 (23 Stat. 385), for assault with intent to
kill, on the ground that he is entitled to be tried under the laws of the
state of his residence, by virtue of Laws 1887, c. 119, § 6, declaring In-
dians, born within the United States, to whom lands have been allotted,
to be citizens of the United States; such facts being matter of defense,
and reviewable by writ of error.

Application by David Blackbird, an Indian, for a writ of
corpus.
Spooner, Sanborn & Kerr, for petitioner.
H. E. Briggs and J. H. M. Wigman, for the United States.

JENKINS, Circuit Judge. The petitioner was indicted in the
district court of the United States for the Western district of
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Wisconsin for an assault with intent to kill, committed within the
limits of the Bad River Indian reservation, and in violation of sec-
tion 9, c. 341, Laws 1885 (23 Stat. 385). This statute comprehends
such an offense committed by an Indian only. The petitioner was,
upon trial, convicted, and sentenced to confinement in the state's
prison for the period of three years, and is now serving his sentence
therein. He applies for a writ of habeas corpus to restore to him
his liberty, insisting that his conviction was illegal, and that his
liberty is unlawfully restrained. This contention is based upon the
ground that while he is of Indian blood, and ariginally belonged to
the Bad River band of Chippewa Indians, yet that at the time of the
commission of the offense for which he was indicted, and at the
time of the indictment and trial thereof, he was a citizen of the
United States and of the state of Wisconsin; that under the treaty
of September 30, 1854, between the United States and the Chippewa
Indians of the La Point or Bad River band, of which he was born
a member, he took an allotment of certain lands within the reserva-
tion, for which a patent issued to him on the 28th of December,
1885, which patent provides that he shall not sell, lease, or in any
manner alienate the land so allotted without the consent of the
president of the United States. Section 6 of chapter 119 of the
Laws of 1887 (24 Stat. 390) provides-
"That every Indian born within the territorial limits of the United States to
whom allotments shall have been made under the provisions of this act, or
under any law or treaty, and every Indian born within the telTitorial limits
of the United States who has voluntarily taken up within said limits his resi-
dence separate and apart from any tribe of Indians therein, and has adopted
the habits of civilized life, is hereby declared to be a citizen of the United
States, and is entitled to all the rights, privileges and immunities of such citi-
zen, whether said Indian has been or not by birth or otherwise, a member of
any tribe of Indians within the territorial limits of the United States, without
in any manner impairing or otherwise affecting the right of any such Indian
to tribal or any other property."

The petitioner claims that by virtue of this statute, and by rea-
son of such allotment, he is a citizen of the United States, and, by
reason of his residence within the state of Wisconsin, that he is a
resident and elector of that state, and is not subject to the pro-
visions of the act under'which he was indicted; that he can only be
held for the act charged to the laws of the state of Wisconsin, and
thereunder is entitled to be tried therefor by a jury of the county
in which the alleged offense was committed; and that the United
States district court for the "\Vestern district of Wisconsin was
without jurisdiction to try him for the alleged offense.
The indictment aptly charged the statutory offense to have been

committed by the petitioner within the district and within the
limits of an Indian reservation, and that the petitioner was an
Indian of a Chippewa tribe, and was at the time of the commission
of the offense under the charge of an Indian agent and superintend-
ent of the United States. The interesting question sought to be
raised by this application is this: The government of the United
States, in furtherance of its attempt to civilhe the Indians, has seen
fit to confer upon them the title in severalty to the lands held in
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trust by. the. United States fot' the various tribes, with a view to
induce them to take upon themselves the life and habits of civiliza-
tion. This title has not been conferred, however, with absolute
right of disposition. The Indian can neither sell, lease, "nor other-
wise dispose of the land. By some of the acts or treaties this
inability of disposition is restricted to a period of time, ordinarily
25yearsj and in other.cases, as here, he is not allowed to dispose
of the. property withQut the consent of the president. The right
of inheritance by his children is recognized. As a further incentive
to the adoption of civilized life, the Indian to whom such allotment
is made clothed with citizenship. The government has not con,
strued these provisions of the law as removing its wardship over
the Indian, and claims that the tribal relation still remains. The
goveruw.en,t still continues to them the payment of treaty money,
and supervision over them by means of a superintendent or agent
'resident within the reservation. It is insisted for the petitioner
that the conferring of citizenship removes the Indian upon whom
such citizenship has been conferred from the application of laws
governing. the Indian tribes, and that the petitioner, by virtue of his
citizenship, stands before the law as any other citizen of the United
States and of a state governed by no other or different law than
that to which a white citizen is amenable. The question is not
only one of interest, but is far-reaching in its results; for, if the
contention of the petitioner be correct, the'entire supervision and
government of Indians to whom allotments have been made is done
away with, and all such Indians are incorporated into the body of
the people, and are no longer under that separate system of govern-
ment which was deemed necessary to their peculiar condition.
The question, by reason of its importance, should receive solution
by the final and authoritative determination of the supreme court.
No decision of the matter by me would set the matter at rest, and,
for reasons about to be stated, I find no occasion to express any
opinion upon the question.
The general principle is well settled that upon the hearing of an

application for a writ of habeas corpus the question at issue is
whether the prisoner is held without jurisdiction, and that the
function of the writ is not to correct errors. In re Chapman, 15
Sup. Ct. 331, and cases cited, and Andrews v. Swartz, 15 Sup. Ct.
389 (both decided February 4, 1895, not yet officially reported). It
is there held, following many cases of the supreme court, that
ordinarily the writ will not lie where there is a remedy by writ of
error or appeal. Here the indictment showed an offense committed
within the purview of the statute, and by one to whom the statute
applies. The district court for the 'Yestern district of Wisconsin
has jurisdiction of the offense, and jurisdiction of the person of
the petitioner. If the facts asserted by him are availing to take
his case from without the general law respecting Indians occupying
tribal relations, such facts would constitute a good defense to the
charge brought against him, but those facts do not affect the juris,
diction of the district court to try him for the offense charged.
They are matter of defense to the charge, and do not go to the
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jurisdiction of the court. Indeed, it was confessed attbe argu-
ment that the same questions that have been here urged were pre-
sented to the trial court in defense of the petitioner, and his claim
was overruled. He therefore had a remedy by writ of error from
the -supreme court to the court by which he was tried. It is true
that in rare and exceptional cases the writ may issue; although
the remedy by writ of error exists. It has been held by the
supreme court, however, that it is the better way to pursue the
ordinary remedies afforded by the law. I do not think this to be
an exceptional case in which a writ should issue, notwithstanding
his remedy by writ of error is complete. This is peculiarly so be-
cause, by a writ of error, the grave and interesting question of the
status of the Indian to whom allotment has been made can, through
such writ of error, receive solution at the hands of the ultimate
tribunal. The petition for a writ will be overruled.

....
CHATTANOOGA MEDICINE CO. v. THEDFORD et al

(Circuit Court of Appeals, Fifth Circuit. December 31, 1894.)

. No. 255.

TRADE NAMES-INFRINGEMBNT-SALE OF RIGHTS IN FIRM NAME.
M. A. being engaged with others, under the firm name of M.

A. Tbedford & Co., in the manufacture and sale of "Simmons' Liver Med-
icine," sold to his partners all his rights therein, and bound himself not
to engage in manufa.cturing the said medicine "under any name or style."
Afterwards he formed a partnership under the firm name of M. A. Thed-
ford Medicine Company, which made and sold a compound called "M. A.
Thedford's Liver InVigorator," which they placed upon the market in
wrappers and packages and with symbols and literature calculated to
induce the belief that it was the "Simmons' Liver Medicine." Held, that
this was a clear infringement upon the rights of his transferees, and that
It was no defense that the latter had discontinued the use of the word
"Simmons" and called their medicine "M. A. Thedford & Co.'s Original
and Only Genuine Liver Medicine, or Black Draught." 58 Fed. 347, re-
versed.

Appeal from the Oircuit Oourt of the United States for the
Northern District of Georgia.
This was a bill in equity by the Ohattanooga Medicine Oompany

against M. A. Thedford and W. J. Satterfield to enjoin the use of a
trade name. The circuit court denied a preliminary injunction (49
Fed. 949), and afterwards entered a decree for defendants. 58
Fed. 347. Oompl1ainant thereupon took this appeal.
John L. Hopkins and William Henry Browne, for appellant
N. J. Hammond, for appellees.
Before PARDEE and McOORMICK, Circuit Judges, and BRUCE,

District Judge.

BRUOE, District Judge. The case made by the bill, amendments,
answer of respondents, and evidence in the cause is substantially
that the complainant, the Chattanooga Medicine Company, a


