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v. Railroad Co., cited above, conflicts in any way with the Ives Case,
or the application of the Ives Case to the one nowdecided. It is true
that the distriet judge who tried that case in the circuit court
had charged that it was the duty of the deceased to have stopped
and looked and listened. But the. plaintiff had a verdict, and the
writ of error was sued out by the railroad company. It could not
and did not assign error upon that charge, and the propriety of the
charge was not involved in the opinion of thls court. The judg-
ment must be affirmed.

L

McGHER et al. v. WHITE.
(Clrcult Court of Appeals, Sixth Circuit. March 4, 18935.)
No. 230.

CoNTRIBUTORY NEGLIGENCE—CRO8SING RAILROAD TRACEK,

Orne K. was driving towards a railroad crossing, at which, owing to the
formation of the ground, an approaching train could be seen only for a
short distance. When K. was about 40 yards from the crossing, a train
passed. Imimediately after, K. drove forward to cross the track, and, as
the forward wheels of his wagon reached it, was struck by a second train
following the first at a speed of about 20 miles an hour. It appeared that
K. did not look before crossing the track to see if a second train was com-
ing. Held that, in view of the unusual circumstance of a second train’s
following the first at so short a distance and so high a speed, the question
of K.'s contributory negligence in flauhncr to look, before crossing, was for
the jury.

In Error to the Circuit Court of the United States for the Dis-
trict of Kentucky.

This was an action by William White, administrator of Green
Kennedy, deceased, against Charles M. McGhee and Henry Fink, re-
ceivers of the East Tennessee, Virginia & Georgia Railway Com-
pany, to recover damages for negligence causing the death of said
Kennedy. In the circuit court plaintiff recovered judgment. De-
fendants bring error. Affirmed.

Plaintiffs in error were receivers of the East Tennessee, Virginia & Georgia
Railway Company, and as such operated the Louisville Southern Railroad
under a lease from the Louisville Southern Railroad Company to the East
Tennessee, Virginia & Georgia Railway Company. While the road was being
operated by the receivers, Green Kennedy, the Intestate of the defendant in
error, was killed by one of their trains in Lawrenceburg, Ky. The accident
occurred at the point where the railway is crossed by the main road from
Lawrenceburg to Frankfort, which runs from north to south. The railway
track crosses theé road diagonally from southeast to northwest within the
corporate limits of Lawrenceburg, but outside of the more densely settled por-
tion of the town. For a quarter of a mile south of this crossing there are no
houses on either side of the turnpike except that of Mrs. Caldwell, which
stands about 40 yards south of the crossing, and 20 feet east of the pike, and
bas the railroad at its rear as well as on its north side. Three bundred yards
before reaching the crossing the rallroad makes a eurve in a cut. Whether a
train running in this cut is hidden from a traveler on the pike was in dis-
pute. The pike before it reaches the crossing is below the level of the rail-
wa.y and reaches the railway on a grade, From a point upon the turnpike

fleet south of the crossing, the railway track can be seen about 40 yards
eastwardly from the crossing. The track west of the crossing is stralght and
level and in open ground for half to three-quarters of & mile. On the 26th of
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August, 1892, Green Kennedy, seated in a wagon, was driving a horse and
mule northwardly on the turnpike road just described towards the railroad
crossing. Holly Meux, a colored boy, was sitting on the seat with Kennedy.
As they approached the railway, a work train crossed. Kennedy stopped the
wagon in front of Mrs. Caldwell’s house, 40 yards from the track, and, as
the work train passed, went on slowly towards the crossing. The mule and
the horse were upon the track when a second train, a freight train following
the work train, struck the mule, killed Kennedy instantly, and injured the
boy Meux. Suit was brought in the circuit court of Anderson couuty, Ky.,
to recover damages, and it was removed by detendants to the court below,
where a verdict was rendered in favor of the plaintiff for $4,500. Upon mo-
tion for new trial the court made an order granting the same, unless a re-
mittitur was entered of $2,000. This was done, and judgment was rendered
for the $2,500. Holly Meux, who was on the wagon with Kennedy, testified:
“Just before we reached Mrs. Caldwell’s house the work train passed over
the crossing, and we slackened up, and stopped in front of Mrs. Caldwell's
house. As soon as the train passed by, we drove up slowly to the crossing.
1 was looking at the train which had just passed, and it was going around
the hill, as we approached the railroad crossing, and just before the mule on
the right hand side was stepping on the track, I turned my head, and saw
the train coming from the other side of the track, and hallooed to Green Ken-
nedy to look out, and I was just about to jump out when the train struck the
mule and wagon, and knocked me out on the ground near the fence.” Henry
Anderson testified for the plaintiff: “While I was looking in that direction
I saw Green Kennedy and his team approaching the crossing from the south
side, and it seemed to me that it was not more than a minute or two after
the train passed, and betore it got out of sight, until the second train appeared
on the crossing and struck the team. I heard no whistle nor ringing of the
bell on this last train. 1 am positive the whistle was not blown, and I did
not see it at all until just about the time it struck the team. I immediately
got up and walked down to the crossing, and when I got there I found that
Green Kennedy was killed.,” Lula Xingston, who was approaching the cross-
ing from tlie other side, from the north, and did not quite reach it before the
second train passed, said: “I did not see at that time Green Kennedy nor his
wagon and team near the railroad crossing, but after the train had passed
I came back and saw where the wagon had been struck and a man was
killed.” Another witness, Mattie Sewell, testified that she was looking out
of her window, through which she could see to the middle of the pike where
the railway crossed it; that she followed the first train with her eye until a
shadow came across in front of her, and she turned her head, and saw another
train, which struck the wagon Green XKennedy was in. Claude Anderson,
who was sitting on the fence just south of the crossing, said that he turned
his head to look at the work train, and did not see the other train as it ap-
proached ‘the crossing until just before it struck the wagon. “After Green
Kennedy started in the direction of the railroad after the work train had
passed, I did not notice him until just before the second train struck him.
I do not know which way he was looking as he approached the crossing, as I
was looking in the other direction, at the work train.” For the defendant
Bertha Caldwell testified: “I heard the noise of the train and the bell ringing,
and saw the train as it came around the curve, I looked to the pike, and
saw a colored man driving a wagon with a horse and mule in it about twenty
feet from the railroad track. I said to my mother, ‘That man is driving his
team onto the track; why don’t he stop? I saw him look around at the train
as it was approaching the erossing, and I thought he would stop, but he
whipped up his horses, and I screamed, and said to my mother, ‘Why don’t
he stop? Just then the mule went onto the track, and the engine struck the
mule and fore wheel of the wagon on the right hand side, and I immediately
ran out to see if the man was killed. If the ‘colored man had tried to stop
his team when I saw him look up at the approaching train, he could easily have
avoided- the accident, but he acted to me like he was trying to cross the track
betore the train reached him.” This is substantially all the evidence as to the
circumstances under which Green Kennedy approached the track. The evi-
dence of most of the witnesses for the plaintiff tended to show that the 'tra,m
was running at tle rate of about 20 miles an hour. i
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Edward Colston, George Hoadly, Jr., and C. A. Hardin, for plain-
tiffs in error.
John W. Rodman and James A. Violett, for defendant in error.

Before TAFT and LURTON, Circuit Judges, and SEVERENS,
Distriet Judge.

TAFT, Circuit Judge (after stating the facts). It is contended on
behalf of the plaintiffs in error that the uncontradicted evidence
shows that Kennedy attempted, after seeing the freight train com-
ing, to cross in advance of it. If this were true, it would have been
the duty of the court below to charge the jury to return a verdict
for the receivers. It is true that Bertha Caldwell is the only wit-
ness who testifies that she had in her sight Green Kennedy as he
approached the crossing all the time until bhe was struck, and that
she says that he saw the train, and attempted to get over before
it, and whipped up his horses to do so. This is at variance with
the statement of Holly Meux, who was in the wagon with Green
Kennedy, and who says that they went slowly to the track. It is at
variance also with the probabilities, for the evidence quite clearly
establishes that Green Kennedy could not see the engine coming
east until he was within 20 feet of the track, and until the engine
was within 120 feet of the crossing. Miss Caldwell’s story is that
Kennedy, when 20 feet from the track with a locomotive rushing on
him at the rate of 20 miles an hour and only 120 feet away, tried te
cross in front of the engine with a mule team. The proof is that
Kennedy’s mule was stepping upon the track when the engine
struck him. It is very improbable that, if Kennedy had seen the
train coming, he would have attempted to cross when so far from
the track that he could not reach it with his wagon wheels be-
fore the coming of the train. The presumption of fact, and of law,
too, would be against the existence of such wanton and reckless
negligence, and the plaintiff was entitled to have the jury weigh the
credibility of Miss Caldwell’s evidence in the light of the circum-
stances. If the jury found that Kennedy did not wantonly risk
the danger, as Miss Caldwell testifies, then the only other ex-
planation of the accident is that Kennedy did not look to see the
train as it came. This is supported by Meux’s statement that he
hallooed to Kennedy to look out when he saw the train. The
question which we have to decide is whether, if he did not look, he
was necessarily guilty of contributory negligence. We think that
the circumstances were such as to make this question one for the
jury. The case is governed by the decision of this court in Rail-
way Co. v. Farra (handed down Feb. 5, 1895) 66 Fed. 496, and by the
decigion of the supreme court in Railway Co. v. Ives, 144 U. S. 408,
12 Sup. Ct. 679.

The work train had passed over the crossing not more than one
and a half minutes before Kennedy was struck, and he had good
reason to believe, therefore, that another train was not following
within so short a time and distance. The shortness of the time
between the two trains is quite satisfactorily shown by a calculation
based on the time it took Kennedy to reach the track from Mrs.
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Caldwell’s house, which he left as soon as the work train had
passed. If Kennedy’s team went at 3 miles an hour, and the train
at 21 miles an hour, and they reached the crossing at the same
time, Kennedy went in that distance but 40 yards, while the freight
train must have gone seven times as fast, or 280 yards. This would
indicate a distance of not more than a sixth or a seventh of a mile be-
tween the two trains, running at 20 miles an hour. This is very
much less than the usual distance between trains running in the
same direction, and is most dangerous. Kennedy might, therefore,
reasonably presume that, in the 40 yards he had to go to reach the
track, another train would not pass the crossing. At least, this
circumstance prevents us from holding as a matter of law that his
failure to look was contributory negligence. It required the sub-
migsion of the issue to the jury. In French v. Railroad Co., 116
Mass. 537, the plaintiff’s evidence tended to show that she was
driving with care, and in approaching a railroad crossing saw a
train pass, and saw no flagman, and received no warning that an-
other car was coming. At a point 46 feet from the crossing she
could have seen 46 feet in the direction from which the car came.
At 30 feet from the crossing she could have seen the track for
more than half a mile, but she did not look in that direction, and
gave as a reason that she did not suppose that one train would
follow another so closely. She was struck by some cars which were
detached from the train that had passed, and which, without warn-
ing, followed the train over the crossing. The supreme judicial court
of Massachusetts held that whether she was careless in failing to
look up the track at the points near the crossing where it was pos-
sible was a question for the jury to determine under the peculiar cir-
cumstances of the case. We reach the same conclusion in this case.
This is a stronger case than that of Railway Co. v. Ives, and a
stronger case than that of Railway Co. v. Farra, already decided
in this court. The case of Elliott v. Railway Co., 150 U. 8. 245, 14
Sup. Ct. 85, is not in conflict. There the foreman of a section gang,
with 10 years’ experience on a railway, in expectation of a coming
freight train had placed his hand car on a siding. The train came
from the west, and made a double flying switch at the station. After
the first section had passed, the foreman, who was standing 4 or 5
feet from the track talking with one of his men, walked hastily
on to the track without looking, and was struck by the rear sec-
tion of the train, which was moving very slowly along the track.
‘When he started to cross the track the approaching section was not
25 or 30 feet from him. It was held that he was guilty of con-
tributory negligence as a matter of law, and the verdict directed
for the defendant was sustained by the supreme court. The fact
that the man was a section boss, well acquainted with the customs
of the railroad company, and therefore charged with the knowl-
edge that such a flying switch was possible or probable, made it his
duty necessarily to look both ways upon the track before stepping
across it. The case is a very different one from the one at bar, in
that what caused the death there was something which the person
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killed had reason to expect, whereas here the proximity of the two
trains on the same track following each other was not only unusual,
but was attended with much danger to the persons on both trains.
Error is assigned to the action of the court in excluding an exclama-
tion of the witness Bertha Caldwell, when she saw Kennedy driv-
ing upon the track. She testified that she said to her mother,
“That man is driving his team onto the track; why don’t he stop?”
It does not seem to us that this evidence was very material, in any
aspect of the case. It only showed that she was looking at Ken-
nedy, but did not show where he was looking. The exclamation was
quite consistent with his not seeing the train, and we do not think
that its exclusion, even if erroneous, was material error. The judg-
ment of the court below is affirmed.

CHICAGO, M. & ST. P. R. CO. v. WALLACE.
(Circuit Court of Appeals, Seventh Circuit. February 23, 1895.)
No. 180.

CARRIERS—COMMON AND PRIVATE.

The C. R. Co. made g special ¢contract in writing with one W., the pro-
prietor of a circus, to haul a special train, consisting of cars owned by W.,
containing the circus property, equipment, and performers, between cer-
tain points, on stated days, at prices specified, which were less than the
regular rates of the company for transportation of passengers and freight.
It was provided in the contract that, in consideration of the reduced rate
and of the increased risks to the property of the rallroad company in run-
ning such special train, said company should not be liable for any damage
to the persons or property of the circus company from whatever cause. It
was not the regular business or the custom of the railroad company to
haul such special trains of private cars, or to transport persons, animals,
and freight on the same trains. Held, that the railroad company in earrying
‘W.’s property on such special train acted as a private, and not as a com-
mon, carrier; that, as such, it had the right to make the contract, stipulat-
ing against liability for damage; and that such contract was binding upon.
the parties.

In Error to the Circuit Court of the United States for the North-
ern Division of the Northern District of Illinois.

The facts in this case are fully and properly stated in the brief
of counsel for plaintiff in error, as follows:

“This is a writ of error prosecuted by the Chicago, Milwaukee & St. Paul
Railway Company, defendant below, to reverse a judgment of $8,000 recov-
ered against it in the lower court by Benjamin F. Wallace, the plaintiff be-
low, for loss and injury to certain property comprising part of the belongings
and equipment of a circus owned by Wallace, and for the loss of perfor-
mances of the circus caused by two separate accidents happening upon the
railroad company’s road while it was transporting the circus in a special
train composed of cars belonging to Wallace. Plaintiff’s declaration is in
trespass on the case for negligent violation by defendant of its duty as a
common carrier. It contains two counts: The first count avers that on
the 7th day of July, 1892, the defendant was possessed of and operating &
certain railroad and railroad tracks in the states of Wisconsin and Iowa,
and was operating and controlling certain locomotive power and engines up-



