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used. If, by reason ofthe contract, the contractor had supplied him-
self with material for the construction of the work,-which con-
struction, by the fault of the city, he was not allowed to make,-
and such material had depreciated in value, or, by reason of its
being placed in a suitable position for use in the work, was not
worth its market value, such damages could be undoubtedly recov·
ered if sued for and proved. But no such damages were alleged
or attempted to be proved; on the contrary, the suit, so far as
material is concerned, is one for the price against the city of Key
West, as a purchaser of the same.
In my judgment, the contract was erroneously construed in the

circuit court. What in the contract was expressly declared to be
manner of payment only, and which clearly meant no more than
that the city of Key West, for the perfected work, should advance,
from time to time, pending the completion, such portions of the
contract price as the work completed and the material on the
ground would justify, was construed in the circuit court to obligate
the city not only to pay for completed work, but also to purchase
such material as the contractor should furnish on the ground for
the purposes of the contract. The issue was distinctly made in
the court below by the sixteenth plea, as follows: "That said
curbing was not, and never had been, put by the plaintiff into the
work contracted for by him;" by the twenty-fourth plea, as follows:
"That said bricks were not, and never had been, put by the plain-
tiff into the work contracted for by him;" and by the twenty-sixth
plea, as follows: "That all of the bricks were, shortly after the making
of the contract between the plaintiff and defendant, brought by sea to
the city of Key West, and placed upon a dock, not under the control
of the defendant, and several hundred yards from the nearest place
on the streets, to be worked on by the plaintiff, as set forth in the
declaration; and that the said bricks, except some sold by the
plaintiff, have remained upon said wharf until the present day, and
no delivery thereof has ever been accepted by the defendant."
These pleas were demurred to by the plaintiff in the court below!
and the demurrers were snstained.
1n my opinion, the judgment of the circuit court should be re-

versed, and a new trial ordered.

ABBOTT v. UNITED STATES.
(Circuit Court, D. Washington, W. D. January 12, 1895.)

No. 250.
LEASING POST OFFICES-POWEHS OF POSnIAS'l'EH GENEHAL-TERM OF' JJEASES.

The power of the postmaster general to lease buildinl,,"S for post-office use
is limited, by Rev. St. § 3732, which regulates contracts and purchases in be-
half of the United States, to leases for a period not exceeding that covered
by the appropriations of the year in which the contract is made. Nor was
this power enlarged, except as specified, by the act of ;\farcb 3, 1885, which
provides that the postmaster general may, "in the disbursement of this ap-
propriation," apply part thereof to leasing post offices of the first, second,
and third classes for a term Dot exceeding five years. Chase v. U. S., 15
Sup. Ct. 174, followed.
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This was an action by Twyman O. Abbott against the United
States to recover damages for breach of a contract to lease cer·
tain rooms for use as a post office.
W. C. Sharpstein and Crowley & Sullivan, for plaintiff.
William H. Brinker and F. C. Robertson, for the United States.

GILBERT, Circuit Judge. The plaintiff brought an action
against the United States to recover damages for an alleged breach
of contract. He alleges that in 1889, in the city of Tacoma, Wash.,
the plaintiff, in answer to a published notice calling for proposals
to furnish a post-office building at Tacoma, submitted to the post-
master general a proposition to erect a brick building on certain
premises belonging to the plaintiff, and to furnish to the govern-
ment for a post-office building a certain room therein for a term
of five years at an annual rental of $1,200, and to furnish at his
own expense all the light, fuel, and furniture necessary for the
purposes of said post office, and to construct a vault in said room,
all in accordance with certain plans therewith submitted; that on
or about the 17th day of June, 1889, the postm1aster general ac-
cepted said proposition, and the plaintiff proceeded to erect said
building; and thereafter, on or about the 27th day of December.
1889, the same was occupied by the United States for post-office
purposes in pursuance of said contract; that on the 30th day of
September, 1890, the building was abandoned by the government,
and the post office was removed to other quarters. The damages
sued for consist in a small balance claimed to be due for rent during
the time the premises were actually occupied as a post office, but
principally of certain expenses incurred by the plaintiff in fitting
up said building for post-office purposes, constructing the vault
therefor, and in making certain aJterations in the building in pur-
suance of the requirements of the post-office department, together
with the necessary expense incurred at the time of the abandon-
ment of the building in making alterations necessary to adapt the
building to other uses than those for which it had been so espe-
cially constructed and fitted. The total damages claimed are $9,·
500.62.
It is unnecessary to consider all of the defenses that are

made to this cause of action. That principally relied upon by the
defendant is the denial of the authority of the postmaster gen-
eral to enter into a contract that would be binding upon the United
States for the term of five years, or any greater period than that
which was covered by the appropriations of the year in which
the contract was entered into. The recent decision of the supreme
court in Chase v. U. S. (decided upon the 10th day of December,
1894) 15 Sup. Ct. 174, conclusively sustains this defense. It was
there held that section 3732 of the Revised Statutes, providing that
"no contract or purchase on behalf of the United States shall be
made unless the same is authorized by law, or is under an appro-
priation adequate to its fulfillment, except in the war and navy
departments, for clothing, subsistence, forage, fuel, quarters, or
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transportation, which, however, shall not exceed the necessities of
the current year," limits the contracting power of the postmaster
general to such contracts as may be fully met by the appropria-
tions devoted to such purposes, and that its scope is not enlarged
by the law which declares it to be the duty of the postmaster gen-
eral "to establish post offices"; that the power to establish post
offices does not carry with it the power to enter into leases of post-
office buildings. That case arose under a contract made by the
postmaster general in the year 1870 for the lease of certain prem-
ises for post-office purposes for a term of 20 years, which premises
were so occupied for 16 years of the term. The court said:
"There Is no claim that the lease in question was made under any appro-

prIation whatever, much less one adequate to its fulfillment. So that the only
inquiry Is whether the contract of lease was 'authorized by law,' within the
meaning of the statute relating to contracts or purchases on behalf of the
government. .. .. • WhlIe the postmaster general, under the power to es-
tablish post offices, may designate the places-that is, the localities-at which
the mails are to be received, he cannot bind the United States by any lease
or purchase of a building to be used for the purposes of a post office, unless
the power to do so is derived from a statute which either expressly or by
necessary Implication authorizes him to make such lease or purchase."

It is contended by the plaintiff that the postmaster general had
the power to make the contract under consideration by virtue of
the provisions of the act of March 3, 1885 (23 Stat. 3861 where it
is provided:
"That the postmaster general may, In the disbursement of this appropria-

tion, apply part thereof to the purpose of leasing premises for use of post
offices of the first, second and third classes,at a reasonable annual rental to
be paid quarterly for a term not exceeding five years."

The section so quoted is a part of the act making appropriations
for the service of the post-office department for the fiscal year end-
ing June 30, 1886. The power of the postmaster general to make
contracts of lease is there expressly limited to the "disbursement
of this appropriation." It does not confer upon him the general
power to make such contracts, nor declare that thereafter he shall
have that power, but it provides only that he may exercise that
power in connection with the appropriation made for the year re-
ferred to. The most that could be claimed for this statute by the
plaintiff is that during the year for which the appropriations were
made in that act the postmaster general might lawfully enter into
contracts beginning with that year and extending into the future
for a term of five years in all, and which would be binding upon
the government for that period. It is impossible to find in it any
authority to enter into a contract of lease in a subsequent year.
In making this contract, therefore, in the year 1889, for a period
of five years, the postmaster general exceeded the powers conferred
upon him by law, and the contract was not binding upon the gov-
ernment. Liability was incurred to the plaintiff only to pay the
rental of the post-office premises for the period during which they
were occupied for that purpose. For that period the United States
has paid all of the rental, save and except $46, and the plaintiff is
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entitled to judgment for that amount, and for CQsts as allowed
(1 Supp, Rev. St. 562, § 15), since the defendant put in issue tile
plaintiff's right to recover the sum so due.

NORTHERN PAC. R. CO. v. DE LACY.
(C1.rcuit Court, D. Washington. September 13, 1894.)

No. 19a.
t. PUBLIO LANDS-RAILROAD GRANTS-REVOCATION.

The grant made to the Northern Pacific Railroad by the act of July 2.
1864, to aid in constructing Its line across the Cascade l\1ountaina to Puget
Sound, took efl'ect as of that date, and was not revoked or canceled by the
joint resolution of May 31. 1870, by which this Une, formerly the main line.
was designated as the branch line. and the former branch Une, to the Co-
lumbia river, was designated as the main Une. U. S. v. Northern Pac. R.
Co.• 14 Sup. Ct. 598. 152 U. S. 284. explained.

a. S..UiE-EXCEPTIONS '£0 GRANT-PRE-EMPTION ENTRy-ABANDONMENT.
The fiUng, after the date ot the granting act, of a pre-emption claim to

lands which fall within the primary grant Umits, does not operate to except
the ·land out of the grant, Where such claim is finally abandoned by the
pre-emptioner, and his rights forfeited, because ot a decision by the land
otfice that the land is not subject to entry.

B. SAME.
The fact that the pre-emption declaratory statement remains uncanceled

on the records of the land office until after the definite location of the road
cannot be considered as excepting the land from the grant, where both par-
ties to the suit admit the fact of the previous abandonment and forfeiture
by the pre-emptioner, arid the party contesting the railroad title predicates
his right to the land upon such abandonment.

This was an action of ejectment brought by the Northern Pacific
Railroad Company against James De Lacy to recover certain lands
alleged to fall within the grant made by congress to the raill'oad
company.
Ashton & Chapman and Fred. M. Dudley, for plaintiff.
Ballard & Norris., for defendant.

GILBERT, Circuit Judge. The Northern Pacific Railroad Com·
pany brings ejectment to recover the possession of 160 acres of land
in section 21, township 20 N., range 3 E. of the Willamette Meridian,
in the state of Washington. The plaintiff claims title by virtue of
the act of congress of July 2, 1864, incorporating the Northern Pa-
cific Railroad Company, and authorizing it to construct and main-
tain a railroad from a point on Lake Superior westerly, on a line
north of the forty-fifth degree of latitude, to some point on Puget
Sound, with a branch, via the valley of the Columbia River, to a.
point at or near Portland, in the state of Oregon, leaving the main
line at the most suitable place, not more than 300 miles from its
western terminus; also, the joint resolution of May 31, 18iO, author-
izing the company to construct its main road to some point on Puget
Sound, via the valley of the Columbia River, with the right to locate
and construct its branch from some convenient point on its main
trunk line, across the Cascade Mountains, to Puget Sound. 1'he


