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FENWICK HALI. CO. v. TOWN OF OLD SAYBROOK.
(Circuit Court, D. Connecticut. March 12, 1895.)

No. 826.
L INJUNCTION-DISSOLUTION OF RESTUAINING ORDER-BILL FOU DISCOVERY.

A mere temporary restraining order, granted ex parte, may be
on motion before answer filed, even where the bill is one for discovery 1)1"

disclosure; and, even if the rule were otherWise, it would not apply, whel'P
the motion to dissolve admits the truth of the allegations as to wbid.
discovery is asked, and where the matters sought to be disclosed would
not be material to the trial.

I. FEDERAL COURTS-ENJOINING PROCEEDINGS IN STATE COURTS.
The statute forbidding federal courts to enjoin proceedings in state

courts (Rev. St. § 720) applies to a case in which it is sought to enjoin II
town from levying upon and selling property for the purpose of collecting
an assessment of benefits for the layout of a higbway, wbich assessment
the state court, pursuant to the state statutes, bas ordered to be collected
in the manner pursued in the collection of the town taxes; and it is imma-
terial that the town proposes, as alleged, to use the money for an unlawfnl
purpose.

This was a bill by the FenwIck Hall Company against the town
of Old Saybrook for injunction and discovery.
Seymour & Knapp, for complainant.
Lewis E. Stanton, for defendant.

TOWNSEND, District Judge. Motion to set aside an order
granted ex parte, restraining the defendant from levying on and
selling a certain hotel belonging to the orator. The material facts
are as follows: William L. Matson and others, having brouglJi
an application to the superior court for Middlesex county, in this
state, for the layout of a highway, obtained judgment therefor
against the orator and defendant herein, and an order for the assess-
ment of benefits, and for the collection of the same, including the
sum of $5,872.10, against the orator herein. Said order directed
that said assessments be collected, and said collection be enforced,
in the same manner as in the case of collection of town taxes.
This is the method of collection provided also by statute in such
cases. The defendant claims that this court has no jurisdiction
to stay these proceedings, under section 720 of the Revised Stat-
utes of the United States, which is as follows:
"Tbe writ of injunction sball not be granted by any court of the

States to stay proceedings in any court of a state, except in cases wbere suell
injnnction may be authorized by any law relating to proceedings in baul{-
ruptcy."
The orator resists the motion. The preliminary objection made

is that courts will refuse to dissolve an injunction, granted on a
bill for discovery or disclosure, until after answer. I do not un-
derstand that the practice under said alleged rule prevents the
court from inquiring into the merits of the action, especially in a
case where a mere temporary restraining order has been granted
ex parte, and without any such previous opportunity. Such order
merely suspends proceedings until the court can have an opportu-
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nity to inquire as to whether any injunction should be granted.
Where a want of equity appears on the face of the bill, the court
will set aside an injunction upon motion, at any time. 1 Fast.
Fed. Prac. 385. But even if it be assumed that the rule is as
claimed, and that it is applicable to a mere ref'ltraining ii
would not apply where the motion to set aside the order admits
the truth of the allegations as to which discovery is asked, and
where the matters sought to be discovered would not be material
at the trial. White v. Steinwacks, 19 Yes. 83.
It is next suggested that said statute is not applicable in cases

where there can be no clash of authority between the state and
federal courts. In this case, however, it appears that the state
court has ordered that the work should be done on or befl}re a cer-
tain date. It is no answer to say, in this proceeding, that said or-
der was beyond the jurisdiction of said court. '11he effect of a per-
manent injunction, if granted, would be to forbid the defendant
town doing the act which the state court has expressly ordered it
to do, and would bring about the very result which it was the ob-
Jeet of the statute to prevent. The chief argument in opposition to
the motion is based upon the claim "that under the guise of laying
out and constructing a highway, which is of public convenience
and necessity, the defendant, the town of Old Saybrook, is in fact
endeavoring to collect an assessment of benefits, so called, not for
the layout or construction of said highway, but for the purpose of
depositing the money thus collected in a savings bank, that the
principal and interest may be applied at some future date, not to
the construction, but to the repair and maintenance, and possible
reconstruction, of this highway. This is, in effect, an argument
that this court should enjoin the defendant from obeying the order
of the state court, because it proposes, after having obeyed it, to do
some illegal act. This is not a matter with which this court is
concerned, or over which it has jurisdiction. A consideration
of the various matters presented in the brief of counsel for the
orator has failed to show that there is any sufficient ground to
support a denial of the motion or to authorize the grant of an
injunction. The judgment of the court which first acquired ju-
risdiction of the cause is binding upon this court, and the
rights acquired thereunder cannot be affected by proceedings
in another suit by one of the parties in the former cau",e. Such
jurisdiction continues until the judgment is satisfied. 1 Fost.
Fed. Prac. 347 et seq. In these circumstances, there being no fed-
eml question involved, the granting of an injunction would be in
direct violation of the prohibition of the statute. The rule in such
cases, and the reasons therefor, are fully discussed in the follow-
ing cases: Hemsley v. Myers, 45 Fed. 283, 289; Covell v. Hey-
man, 111 U. S. 176, 4 Sup. Ct. 355; Bank v. Hazard, 49 Fed. 293.
The motion to set aside the order is granted.
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MASON et at. v. PEWABIC MIN. CO. et at
(Circuit Court of Appeals, Sixth Circuit. December 4, 1894.)

Nos. 167-170 and 182-190.
1. CORPORATIONS - DISSOLU'l'ION - DISPOSITION OF ASSETS - EMPI,OYMENT OF

COUNSEL.
The charter of the P. Co. expired in 1883. The business of the company

was continued for about a year, and a stockholders' meeting was then
held, at which an attempt was made to organize a new corporation to con·
tinue the business, taking the property of the P. Co. at a valuation of $00,-
000, issuing stock to the shareholders of the P. Co., share for share, or
paying a proportionate part of $50,000 to any shareholders who did not
accept stock. This plan was agreed to by a large majority of the share-
holders, but was rejected the rest, who brought suit against the old
and the new corporations and the directors, who were the same in both,
claiming the right to have the property of the P. Co. sold, its debts paid,
and the surplus distributed among the shareholders, and claiming also un
account from the directors of their receipts and disbursements in conduct-
ing the business of the company, after the expiration of the charter.
suit was strenuously defended through a long series of proceedings, hut
resulted in a decree in favor of the complainants, as prayed in the bill,
and a sale of the property of the P. Co. for $710,000. The counsel engaged
in the defense applied for payment out of this fund. Held, that the suit
involved only a controversy between the stockholders of the P. Co. as to
their rights in its assets, and did not involve the corporate interests of the
company, and that the directors were not authorized to use the corporate
Msets or credit in employing counsel to represent the contention of the
majority stockholders and further their interests, nor were the counsel so'
employed entitled to be paid out of the proceeds of the sale, but must look
to the interests which they really represented.

2. SAME-COMPENSATION OF OFFICERS.
Held, furtper, that the president of the P. Co., who, before the dissolu-

tion of the company, had received no salary, and who was one of the di-
rectors who shared in and promoted the plan of the majority stockholders,
was not entitled to any payment for his services as president after the
dissolution.

S. SA)!E-LIABILITY FOR BORROWED MONEY.
Held, further, that the liability of the P. Co. for money borrowed after its

dissolution depended upon the existence of a l1e'cessity for the loan for the
purpose of closing up the business of the company, and that a claim as-
serted against the fund for money loaned by a company which appeared
to have used the property of the P. Co. between its dissolution and the
sale, and to have been under the management of the same persons who
were in control of the P. Co., could only be allowed after a probing of the
accounts of the two companies, and to the extent of the balance due to
such company for money actually loaned the P. Co. for necessary and prop-
er purposes.
Appeal from the Circuit Court of the United States for the West-

ern District of Michigan.
This was a suit bJ' Thomas H. Mason and others against the

Pewabic Miiling Company and its directors to obtain a sale of the
property of that company and an accounting. Cahill & Ostrander,
C. E. Hellier, F. A. Baker, J. Lewis Stackpole, R M. Morse, T. H.
Talbot, D. L. Demmon, T. H. Perkins, and the Franklin Mining Com-
pany all presented claims before the master in the cause, for coun·
sel fees, salaries, and moneys loaned, all of which claims were dis-
allowed by the master. The circuit court entered a decree con-
firming the master's report. The claimants appeal.


