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upon ‘which he-was called upon to act without a moment’s delay.
He had either to abandon the schooner, then helpless to aid her-
self, and in water too shoal for the Holton, but navigable for the
Campbell, which was of lighter draught, or to take a chance of rescu-
ing her. He chose the latter, and his judgment is not to be con-
demned because the event demonstrated its error (The Star of
Hope, 9 Wall. 231); nor because, in the heat of his laudable
effort to rescue the schoomner, he failed to perceive the increasing
dangers of the situation. Much less, under such circumstances,
should the wrongdoer who produced the peril be permitted to con-
demn the management of the iujured vessel, and shield himself from
the consequences of the disaster behind irresponsible causes. The
principle of the familiar rule applies, that “when one ship has, by
wrong maneuvers, placed another ship in a position of extreme
danger, that other ship will not be held to blame, if she has done
something wrong, and has not been maneuvered with perfect sgkill
and presence of mind.” The Bywell Castle, 4 Prob. Div. 219; The
Elizabeth Jones, 112 U. 8. 514, 526, 5 Sup. Ct. 468; The Maggie J.
Smith, 123 U. 8. 349, 355, 8 Sup. Ct. 159. These considerations and
the statement of facts are decisive of all the points raised by the ap-
peal. We find no error in the record, and the decree of the district
court is affirmed, with costs.

THE AMOS C. BARSTOW.
McCALDIN et al. v. PROVIDENCE & 8. STEAMSHIP CO.
(Circuit Court of Appeals, Second Circuit. March 5, 1895.)

CorrisioN IN EAsT RIVER—VIOLATION OF STATE STATUTE—LOOKOUTS.

A propeller, having come around the Battery in New York harbor, was
proceeding up the East river against the tide at a speed of six knots, on
a course parallel with, and about 400 feet from, the ends of the piers.
When a little below. pier 3, she saw a tug, which had just got under full
speed on a trip across to Brooklyn from the end of pler 4. She was ob-
served at the same time by the tug, which immediately signaled that it
would cross her bows. The propeller assented, and immediately reversed,
while the tug gave no more attention to her, and was allowed to fall off
with the tide, until collision occurred. Held, that both were in fault,—the
propeller for keeping so near the piers, in violation of the state statute,
which required her to go as near mid-river as possible, and for failure to
keep a vigilant lookout; and the tug for failing to observe the propeller
seasonably, and for not keeping her head to the tide while crossing the
other’s bows. 50 Fed. 620, affirmed.

Appeal from the District Court of the United States for the
Southern District of New York.

This was a libel by James McCaldin and Joseph McCaldin against
the. propeller Amos C. Barstow, the Providence & Stonington Steam-
ship Company, claimants, to recover damages for a collision between
the said propeller ar.d libelanty’ tug James A. Garfield; also a libel
by Henry Robin against both the Garfield and the Barstow to re-
cover for personal injuries and for property lost or damaged. The
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owners of the tug also filed a petition for limitation of liability.
There were decrees below holding both vessels in fault, awarding
damages against them in favor of libelant Robin, and limiting lia-
bility in respect to the tug. 50 Fed. 620. Appeals were taken by
the claimants of the tug as against the Barstow and her owners,
and by said Robin as against the tug and her claimants.

Carpenter & Park, for owners of the Garfield.
Miller, Peckham & Dixon, for claimants.
Goodrich, Deady & Goodrich, for Henry Robin.

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges.

PER CURIAM. The collision which is the subject of this con-
troversy took place in broad daylight, off pier 4, New York City, in
the East river, between the tug Garfield and the propeller Barstow.
There was an ebb tide, running at the time between three and four
knots an hour. The Barstow had come around the Battery from
the North river, intending to make pier 11, and was proceeding up
the East river at a speed of about six knots against the tide, on a
course parallel with, and about 400 feet from, the ends of the piers.
She had gradually overtaken the tug Atlas, which had also come
.round the Battery, and was bound for pier 4, on a course between
the Barstow and the piers.. The Garfield had been lying outside
some other boats at the end of pier 4, and had just started on a
trip across the river to Brooklyn, heading somewhat against the
tide. Neither the Garfield nor the Barstow observed one another
until the Barstow had reached a point a little below and off pier 3,
and the Garfield had got under full speed,—about seven knots an
hour. The Atlas was then lying nearly stationary, about 100 feet
away from, and a little below, the end of pier 3. As soon as the
Garfield observed the Barstow, she concluded to crosg her bows, and
gave the Barstow a signal of two whistles. The Barstow imme-
diately answered with a similar signal, reversed her engines at
full speed, and hard-starboarded her helm. When the signals were
exchanged, the Garfield was within a couple of hundred feet of the
intersecting point in the courses of the two vessels, and the Barstow
was not much further distant. The master of the Garfield assumed
that the Barstow would alter her course to port, and assist the
Garfield in crossing her bows, and he paid no attention to the move-
ments of the Barstow after the signals were exchanged. Instead of
keeping the Garfield’s head to the tide, he allowed her to fall off her
course, and swing with the tide towards the bows of the Barstow.
The Barstow did not have time to alter her course to port materially
before the collision, and, although she was brought almost to a
standstill, the  Garfield’s starboard side came in contact with her
stem, and the Garfield rolled over and capsized.

Upon these facts we think both vessels should be condemned for
contributory fault. The Barstow was proceeding in violation of a
,state statute which makes it the duty of steam vessels, when navi-
gating the East river between the Battery and Blackwell’s Island,
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to be kept as near as possible in the center of the river, except when
going into or out of their usual berths. This statute was doubtless
enacted in view of the fact that at that part of the East river a
large number of vessels are constantly entering and leaving their
berths, and those leaving frequently have little opportunity for the
observation of vessels passing up or down the river near the ends
of the piers. Proceeding where she had no right to be as against
vessels leaving their berths, it was especially incumbent upon the
Barstow to maintain such vigilant observation and moderate speed
as would enable her to take all necessary precautions, not only to
avoid collision, but also not to embarrass such other vessels. If
she had not been remiss, she could have seen the Garfield as the
latter started from her pier, and eould then have moderated her
speed in season to give the Garfield ample room to proceed safely.
As it was, she did not discover the Garfield until the Garfield’s
signal to her, and her own conduct demonstrates that danger of
collision was then imminent. As she was being navigated in viola-
tion of a statutory regulation intended to prevent collision, the
presumption is that her conduct was a contributory cause of the
collision; and, although it is possible, and perhaps probable, that
the collision would not have taken place if the Garfield had kept
headed sufficiently against the tide, that circumstance does not
absolve the Barstow. The evidence is not decisive that her fault
could not have contributed to the disaster. . The Garfield was in
fault because she failed seasonably to observe the Barstow, and also
because she neglected to Eeep her head to the tide while crossing the
Barstow’s bows. The situation, after the vessels discovered one
another, was one where she could not well have gone under the
stern of the Barstow. But, notwithstanding the presence of the
Atlas may have intercepted her view of the Barstow until she got
fairly under way, if she had maintained vigilant observation after
starting and before she got under full speed, she could have seen the
Barstow in time to reverse and stop her headway before reaching
the point of intersection in the courses of the two vessels. It is
probable, also, that if, when she first saw the Barstow, she had
altered her course sharply to port, and held it there, she would have
cleared the Barstow’s bows. There was but little difference in the
distance of either vessel from the point of intersection in their
courses, and both were going at about the same speed; but, as the
tide would materially deflect the course of the Garfield while pass-
ing the intervening distance, it was imperative for the safety of her
maneuver that she should keep her head well against it, and main-
tain a course sufficiently to port to counteract the influence of the
current. She failed to do this;, apparently because of her master’s
reliance upon the ability and inclination of the Barstow to co-
operate by going to port. He probably miscalculated the Barstow’s
speed. But that circumstance does not excuse his previous neglect
of observation, or his subsequent inattention to the navigation of
his vessel. The decree of the district court should be affirmed, with
interest, and costs of this court.
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GARNER v. SECOND NAT. BANK OF PROVIDENCE et al.
(Circuit Court, 8. D. New York. March 12, 1895.)

1. REMOVAL OF CAUSES—APPEARANCE.

An appearance in a state court, specially, for the purpose of removal to
a federal court, the removal itself, and the filing of the record of the
cause in the federal court do not constitute a gemeral appearance in the
action, nor cut off the defendant from contending that the service of
process gave the state court no jurisdiction, and that an attachment issued
in the action was without authority. Construction Co. v. Simon, 53 Fed. 1,
disapproved.

2. SAME—REMOVAL BY ONE OF SEVERAL DEFENDAXTS.

‘Where an action is brought in a state court by a citizen of one state
against several defendants, all citizens of another state, any one of such
defendants, without 1he others, may remove the cause to a federal court,
though it contains but a single controversy. Insurance Co. v. Champlin,
21 Fed. 85, followed.

8. JURISDICTION—SERVICE OF PROCESS—ATTACHMENT AGAINST NATIONAL BANK.
‘Where an action is commenced in a state court, by a citizen of the state,
against a national bank located in another state, and service is made
only by attachment of the property of such bank, and by publication of
the summons or service thereof out of the state, the attachment, being
prohibited by Rev. St. § 5242, should be vacated, and the service set aside
and declared void.

J. Langdon Ward, for the motion.
T. M. Tyng, opposed.

LACOMBE, Circuit Judge. The plaintiff, a resident of New
York, brought her action in the state court against defendant
national bank and two individuals, all residents of Rhode Island.
A warrant of attachment was taken out against the property of all
three defendants, and certain moneys of the defendant bank were
attached in the hands of the Fourth National Bank of this city.
The usual order of publication was made, and all three defendants
were personally served with the summons (November 7th and 8th)
in the state of Rhode Island. On January 7, 1895, apparently with-
in the time to answer allowed by the New York Code of Civil Pro-
cedure, defendant filed its petition and bond for removal, indorsed
in the name of its attorneys, “appearing specially for the purposes
of this application only.” On January 16th a duly-certified record
was filed in this court. Thereafter the defendant bank made this
motion, under an order to show cause. The relief asked is that
the attachment against the bank be vacated and set aside, and the
gervice of summons on said defendant be set aside and declared
void. Pending the motion, an order was made ex parte, on plain-
tiff’s motion, discontinuing the action, the court at the time sup-
posing there had been no appearance whatever by the defendant
bank. As plaintiff now concedes that, in view of the statement of
the court to that effect made upon the argument, it is proper that
the order of discontinuance should be vacated, this motion may be
considered as if such a vacatur were already entered.

The appearance in the state court specially for the purpose of
removal, the removal proceedings themselves, and filing of the
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