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The use of the word "carry" does not change this construction,
for it is "cargo capacity" only that the ship is warranted to carry.
r.l'he case last cited of Carnegie v. Conner, is stronger than the
present against the respondent; since there not only was the same
word "carry" employed, but the general nature of the cargo to be
carried was specified. Here there was no agreement, or under-
standing, as to the kind or nature of the cargo to be carried. As
no American authorities are cited to the contrary of the English
cases, and' as those cases seem to be based on reasonable grounds,
and to be compatible with the language of the present charter, they
will be followed here. .
The telegrams throw no new light on the intent of the charter

clause. Defendants' counsel, in his argument, inverts the order
of the two telegrams of the 26th, as shown in the stenographer's
notes. The London agent always struck out the word "cargo,"
showing that he intended cargo space, or capacity, as the charter
itself reads.
The cesser clausE! is not a defense, for the reasons stated in the

recent case of Burrill v. Crossman, 65 Fed. 104.
The intent of the warranty, as I therefore find, was to guaranty

a certain cubic space under deck to be available for cargo, i. e. for
3,000 measurement tons, reckoning 40 cubic feet of space to the ton.
The libelant contends that this amount of space was furnished;

but I find the evidence on that point so unsatisfactory and incon-
clusive, that that question must be referred to a commissioner to
take further proof and report thereon. Mr. Ball, for the defendant,
had no memorandum of his measurements in cubic feet. The
master's cross-examination throws doubt on his testimony as to the
available cargo space, through inconsistent statements; while the
only other witness that gives legal testimony on the subject, Mr.
Roberts, does not state whether he did or did not deduct the space of
about 300 tons which was used for fuel. The defendant is entitled
to a deduction at the rate specified for the deficiency, if any, of
available cargo space, below 120,000 cubic feet.
An order of reference may be taken to ascertain the available

space, if not agreed upon.

THE EL RIO.
THE MUTUAL.

BARNEY DUMPING-BOAT CO. v. THE EL RIO and THE MUTUAL.
(District Court, S. D. New York. February 5, 1895.)

COLLISION-INSUFFICIENT LoOKOUT-Tow-LoNG HAWSER.
The steamer EI Rio soon after getting out of her slip on the New

York shore of the North river, was obliged to reverse, whereby she
narrowly escaped collision with a tug coming down near the wharves with
a tow. After that danger was escaped, she started up full speed, without
observing the libelant's boat, which was second in tow of the tug Mu-
tual, going up the North river about 800 feet further out, aud collision
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with the libelant's boat ensued. Held (1) that the steamer was alone
tn. fault for an insufficient lookout, which was not legally excused by
preoccupation with the danger to the nearer tow. (2) That in the ab-
sence of regulations, hawsers of 360 and 180 feet respectively for tows
in line behind the tug tn the daytime in the North river were not un-
usual or culpable.

This was a libel by the Barney Dumping-Boat Company against
the steamship EI Rio and the tug Mutual to recover for damages
resulting from a collision.
Carpenter & Park, for libelant.
Benedict & Benedict, for the EI Rio.
Stewart & Macklin, for the Mutual.

BROWN, District Judge. In the afternoon of January 27, 189'4,
just after the steamship EI Rio had left her slip, pier 25, North
river, she came in collision with the libelant's dumper, No. 10, which
was going up the North river in tow of the tug Mutual upon a
hawser, inflicting damages for which the above libel was filed. The
Mutual was brought in under the fifty-ninth rule.
The Mutual contends that the collision took place nearly in mid

river; but I find it was much nearer the New York shore. The
collision was nearly at right angles. The EI Rio was a large
steamer, 406 feet long. She had advanced hardly more than her
length out of the slip in the ebb tide, when she was obliged to
reverse her engines in order to avoid a collision with the tug Mis-
sisquoi, which was coming down river near the wharves, with a
tow alongside, and which very narrowly escaped by going ahead of
the steamer. When the Missisquoi had passed, the Mutual was
a little above the EI Rio in the river, and probably not more than
700 or 800 feet further out than the stem of the EI Rio was at that
time; that is, about 1,600 feet from the ends of the dock. Behind
the Mutual was dumper No.3, upon a hawser about 360 feet long.
Behind No.3 was the libelant's dumper No. 10, attached to No.3
by a hawser of about 180 feet. After the Missisquoi had passed
in front of the steamer, the latter went ahead under a full-speed
jingle bell, the Mutual being observed, but the tow behind her not
being at first noticed. Soon afterwards the dumpers in tow of
the Mutual were observed by the mate, who called the· captain's
attention to them, whereupon the steamer's engine was immediately
reversed at full speed. The steamer passed a little astern of the
first dumper, and about midway between the two; but before she
could be sufficiently backed, No. 10 came up and struck her about
40 feet from the stem. The Mutual had slackened her speed, so
that No. 10 cast off her hawser before the collision.
There can be no .doubt upon the evidence that at the time when

the Missisquoi went clear from the steamer the latter was going
at very moderate speed, and that she easily could have been stopped
much before reaching the dumpers in tow of the Mutual, had they
been perceived at that time. The failure to perceive them is
ascribed by counsel for the defense to the excitement attending the
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narrow escape of the Missisquoi, and the preoccupation of mind,
and the attention of the officers to the jeopardy of the persC!ns on
board of her. However natural this may have been, I think it is
impossible to accept it as a legal excuse for the lack of a proper
lookout ahead before starting up full speed, so as to throw upon
the dumpers the burden of the loss that would have been avoided
by a proper watch on the El Rio. I am, therefore, constrained to
find the El Rio in fault, without reference to the further question
whether the narrow escape from collision with the Missisquoi was
not also brought abouf by the fault of the El Rio in starting out
under a signal of two whistles, when she had the Missisquoi on
her starboard hand and so near to her, and thus leaving the slip
at a time whenimmediate collision was threatened.
. I do not think any legal fault in the Mutual is established. Be-
fore the collision occurred, the Mutual slackened her speed suffi-
ciently to allow 1'0. 10 to throw off the hawser; and the circum-
stances do not show that the, Mutual had notice, or could have
supposed that any earlier slackening of her speed was necessary.
She could not foresee that the El Rio, being at a sufficient dis-
tance to avoid the boats in tow, would not keep clear of them, as
it was her duty to do.
Objection is made to the length of the hawsers; but there is

no established regulation upon this subject, and the evidence does
not show any established custom to tow with hawsers of less length
during the daytime, when the movement of the tow is in plain sight.
-The whole length of the tug and tow could not have been over
700 or 800 feet, which is much less than many tows continually
going up and down the river.
Decree for the libelant against the El Rio, and dismissing the

libel and petition as against the Mutual, with costs.

SLYFIELD et 11.1. v. PENFOLD.
(Circuit Court or Appeals, Sixth Circuit. February 11, 1895.)

No. 205.

TuGS AND TOWS-WANTONLY OBSTRUCTING RIVAL TUG-PROXIMATE CAUSE OF
INJURY.
A schooner, coming into harbor, signaled for a tug. Rival tugs, the H.

and the C., started on a race to secure the job. There was some wind.
and the sea was rough, but navigation was not perilous or difficult. The
services of the H. were accepted, arid she made three unsuccessful at-
tempts to throw her heaving line to the schooner, occupying 20 minutes,
during which the schooner was drifting on a lee shore. To prevent ground·
ing,the captain ordered the H. off; and called on the C. The
C. responded,but the H. backed up in her way,obliging her to stop
and reverse to avoid a collision. The C. again tried to approach, when
the a. 8. second tim.e backed into her course. At the third attempt the
O. got the'towihg Une aboard the schooner, secured it to her bow, and
attempted to back out. Meantime the schooner hadgroull.ded.. The tow-
line was abollt 100 feeUnlength; too short for. the C. to turn about with.


