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the and in rendering a personal decree against him and the
sureties on his appeal bond.
Admiralty Rule 13 provides that "in all suits for mariners' wages

the libelant may proceed against the ship, freight, and master, or
against the ship and freight, or against the owner or master alone
in personam." The amendment to the original libel, by introdu-
cing the owner of the tug as a party defendant, was in violation of
this rule; and it is well settled that proceedings in rem and in
personam cannot be joined in the same libel, except in the cases
specified in the admiralty rules. The M.onte A., 12 331; The
Alida, Id. 343; The Corsair, 145 U. S. 335, 12 Sup. Ct. 94!l. 'fhis
case being one where, under the admiralty rules, both remedies
could not be joined, the libel should have been dismissed.
The court also erred in rendering a personal decree against Moore.

There is in the libel no prayer for a monition and personal judg-
ment against him. There was no service of a monition on him, no
attachment made of his property for the purpose of bringing him
into court, and no voluntary appearance to answer to the proceed·
iugs in personam. The fact that he by his attorney to
answer to the libel in rem, and to defend the res seized, did not
give the court jurisdiction to render a personal judgment against
him. The :Monte A., supra. As the cause must be reversed and
dismissed for the reasons mentioned, it is unnecessary for us to
consdder the question whether, under the facts of the case, a judg-
ment should have been rendered against the appellant. There were
some irregularities in the proceedings of the case in the district
court, and various delays in bringing the cause to a hearing on
appeal in the circuit court, for which the appellant is not without
fault. We think he should, at least, be taxed wit,h the costs of
the appeal to this court. The decree of the court below is reversed,
and the libel dismissed, at the appellee's costs, except the costs of
this appeal, with which the appellant is taxed. Reversed and dis-
missed.

FRANKLIN !:lUGAR-REFINING CO. v. FUNCH et al.

(District Court, E. D. Pennsylvania. March 15, 1895.)

No. 130.

1. ADMIRAI>TY PRACTICE-SECURITY ON CROSS LIBEL-RULE 53.
A demand for security on a cross libel, under admiralty rule 53, un-

der pain of staying proceedings on the original libel, should not be grant-
ed when made several months after filing the cross libel, and after the
original libelants have taken their testimony.

2. SAME.
Quaere, whether rule 53 applies to a case in which the original libel was

in personam, and in which, consequently, no security is required of the
original respondent.

This was an application under the cross libel of the Franklin
Sugar-Refining Company against Funch, Edye & Co. for an order-
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requiring respondents to give security for damages, according to
admiralty rule 53, which reads as follows:
"'Whenever a cross libel is filed upon any counterclaim, arising out of the same

cause of action for which the original libel was filed, the respondents in the
cross libel shall give security in the usual amount and form, to respond in
damages, as claimed in said cross libel, unless the court, on cause shown,
shall otherwise direct; and all proceedings upon the original libel shall be
stayed until such security shall be given."
HoraceL. Cheyney and John F. Lewis, for libelant.
Edward F. Pugh and Henry Flanders, for respondents.

BUTLER, District Judge. The original libel, (of Funch, Edye
& Co. v. "The Franklin Sugar-Refining Co.,") was filed December
7, 1894, and the answer thereto and cross libel were filed December
26, 1894, whereupon Funch, Edye & Co. proceeded to take their
testimony and have now completed their proofs.
On the 12th day of March, 1895, "the Franklin Sugar-Refining

applied for an order under rule 53 in admiralty, requir-
ing Funch, Edye & Co., to give security for such damages as may
be recovered against them on cross libel, and for a stay of pro-
ceedings on the original libel till security be entered.
I do not think this order should be allowed. It seems to medoubt-

ful whether rule 53 contemplates a case where the original libel
is in personam and where, consequently, no security is required
of the respondent in the original cause; its terms do not seem
applicable to such a case. It calls for "security in the usual amount
and form," etc.
Where the original libel is in personam there is no such "usual

amount and form of security" to which security from the respond-
ent in the cross libel may be made to conform, as the rule seems
to call for.
The rule has not been understood, in this district, to apply to

such cases, and has never been so applied; nevertheless as it is
not necessary to decide this question at present, I will not decide it.
Granting the rule to be applicable, I do not think the demand fOJ'

security and stay of proceedings should be allowed under the cir-
cumstances shown. It was not asked for promptly, as it might and
should have been, nor until the original libelants had taken their
testimony and incurred the expenses of doing so. To stay pro-
ceedings after this lapse of time and under these circumstances
would seem to be unjust. Of course the cross libelant may have
a citation as prayed for; the effect of taking it will be a matter for
future consideration.
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SMITH v. LEE.
(Circuit Court of Appeals, First Circuit. January 18, 1895.)

No. 103.
1. BILL OF LADING-INTERPRETATION AS TO PLACE OF DELIVERY.

A bill of lading whereby the ship contracts to deliver a cargo of coal at
a designated port to the consignee, "or his assigIJS,' is not to be construed
as an express undertaking to deliver at the particular coal wharf owned
by the consignee, and where he carries on his coal business.

2. SAME-DuTIES OF MASTER AND CONSIGNEE-TOWAGE.
A cargo of coal was shipped from Philadelphia to a consignee owning a

coal wharf above bridge 8, Cambridgeport, Mass. By the bill of lading
he was to pay freight at the rate of 75 cents per ton, "and 3 cents per ton
per bridge for 7 bridges, and towing up and down from 7 bridges." Held,
that this did not require the consignee to take charge of the vessel and
tow her up from bridge 7, but merely bound him to pay expenses of such
towage, leaving the same to be done under control and direction of the
master, both as to time and manner of towing; and that any delay result-
ing from the tug's fault, and not from the dangerous or inaccessible situa-
tion of the wharf, was imputable to the master, and not to the consignee.

8. SAME-DEMURRAGE-NOTICE OF ARRIVAL.
The provision in a bill of lading that 24 hours after arrival in port, and

notice thereof to the consignee, there shall be allowed a fixed rate of un-
loading per day, and that the consignee shall pay demurrage for any excess
of time required, casts upon the consignee any loss of time resulting from
delay in pointing out the place of discharge, but imposes on the master
the duty of bringing his vessel to the berth indicated, and for any delay
in so doing, arising from the unsuitableness of the berth or its ap-
proaches, or fault of the consignee, the master is responsible, and must
bear the loss.

Appeal from the District Court of the United States for the Dis-
trict of Massachusetts.
This was a libel in personam by Lewis S. Lee, master of the

schooner Ada Bailey, against George M. Smith to recover demur-
rage. The district court rendered a decree for libelant, and re-
spondent appealed.
Charles T. Russell, Jr., William E. Russell, and Arthur H. Russell,

fOI' appellant.
Eugene P. Carver and Edward E. Blodgett, for appellee.
Before COLT and PUTNAM, Circuit Judges, and WEBB, Dis-

trict Judge.

WEBB, District Judge. This is a libel for demurrage for ---
days of the schooner Ada Bailey, under the following bill of lading:
Shipped by the Philadelphia & Reading Coal and Iron Company, in good

order, on board the schooner called "Ada Bailey." of --, for account of
Percy Heilner & Son, whereof the undersigned is master for the present voy-
age, and now lying at the. port of Philadelphia, and bound for Cambridgeport,
Mass" eight hundred & twenty-eight tons, of 2240 Ibs., Schuylkill coal (as per
margin), which I promise to deliver at the aforesaid port of Cambridgeport in
like good order (the dangers of the sea only excepted), unto G. M. Smith. or
his assigns, he or they paying freight for the same at the rate of seventy-five
cents per ton, & discharge, & 3c per ton per bridge for 7 bridges, & towing up
& down from 7 bridge. And 24 hours after the arrival at the above-named
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port, and notice thereof to the consignee named, there shall be allowed for
receiving said cargo at the. rate of one day (Sundays and legal holidays ex-
cepted) for everyone hundred and fifty tons thereof; after which, the cargo.
consignee, and assignee shall pay demurrage at the rate of six cents per ton
a day (Sundays and legal holidays not excepted). upon the full amount of
cargo. as per this bill of lading, for each and every day's detention, and pro
rata for parts and portions of a day beyond the days above specified, until the
cargo is fully discharged; which freight and demurrage shall constitute a lien
upon said cargo. * * * In witness whereof, etc.
Dated at Philadelphia, this 19th day of July, 1892.

Smith, the consignee named in this document, was a large dealer
in coal, and carried on his business at his wharf, above bridge 8, in
Oambridgeport. Between the river channel and that wharf a chan·
nel nearly a half mile long had been dredged, and access to the
wharf for vessels could be only through that channel. When the
Ada Bailey had passed through seven bridges, and anchored in
the port of Oambridgeport, her master gave notice of his arrival,
and was without delay directed by the consignee, Smith, to pro-
ceed to his wharf above referred to for discharge of cargo. The
master of the schooner not knowing where to secure the services
of a tugboat to tow the schooner and cargo through bridge 8, and
to the wharf pointed out for the discharge of the cargo, the con·
signee offered, "if it would be any accommodation, to step into the
office of the Oommercial Towboat Oompany and ask them to send
a tug up to get him in." He said it would Thereupon the con-
signee went to the towboat company's office, and they sent a boat
the same day. This was on the Monday following the report of
arrival on Wednesday. In the meantime the evidence does not
show that anything had been done to get to the wOOrf, and of
this omission we have no explanation. 'When the towboat reached
the schooner, and took hold of her, bridge 8 was passed without
trouble; but in attempting to reach the place of discharge, through
the dredged channel, the schooner got aground, and was not able
to reach the wharf. The tug pulled the schooner off, and towed
her back to the place between bridges 7 and 8, where she had first
anchored, and there left her, and did not return.
The appellants contend that,in viewof the fact that the consignee,

Smith, owned and carried on his business on a coal wharf in the
designated port of delivery, the contract must be construed to be
the same as if it had contained an express undertaking to deliver
at that wharf. We cannot so construe it. The delivery, by the
bill of lading, was to be made to Smith or his assignees. It was
therefore in the power of Smith, by indorsement of the bill of lading,
to transfer the cargo to another, who would then have the right to
select a proper place of discharge, within the designated port. Up·
on assignment of the bill of lading, the master would not· have
been sustained in refusing to comply with the order of the assignee,
and insisting, against his will, to discharge at the wharf of Smith.
Under this bill of lading an assignee would have the same right of
directing where the cargo should be unladen as if mentioned in it
by name. In signing it, the master would rightly understand that



346 FEDERAL REPORTER, vol. 66.

the special place of discharge at his port of destination was unde-
termined, and would depend on the choice of whosoever might have
control of the cargo on itsarrivaI.
The libelant and appellee argues that, by the proper construction

of the contract, the consignee or his assigns were bound, after the
schooner had proceeded above bridge 7, and reported, to take charge
of her, and to tow her to her discharging berth. This, in the opin-
ion of the court, is a mistaken view of the contract. The consignee
was to pay a fixed amount per ton for carriage from Philadelphia
and through each of seven bridges, and all the expense of towing
above the seven bridges, let it be more or less. The towing above
the seven bridges, like that through them, was to be directed, con-
trolled, and superintended by the master, who should employ his
tug, direct the time of towing, and generally manage his vessel as
might be prudent; but the expense of the towing was to be reim-
bursed to him by the consignee. The consignee had no duty in
regard to this towing, except to pay its costs; and what he did
in leaving a request that a towboat should be sent to do the work
made no difference.
It then was the duty of the consignee to select and designate a

safe and proper place for the discharge of this cargo; not only a
place safe for the vessel to lie after it was reached, but one which
could be safely approached. This we think he did. The dredged
channel was nearly straight, and was at least 50 feet wide. It was
well marked by buoys. The district judge in his opinion says that
several of the buoys had been carried away. He evidently over-
looked the proof that at the time of these transactions none of the
buoys were missing, and that the removal testified to occurred much
later. As to the depth of that channel, the proof is not as direct
as might have been, but we think it sufficiently shows it enough
for the safe passage of this schooner, drawing, when loaded, 14
feet and 3 inches. The channel was dredged under a contract for
16 feet at average tides. No examination or soundings appear ever
to have been made for the purpose of ascertaining how faithfully
this work was executed. But it is shown that the rise and fall of
tides at this place varied from 8 to Hi feet, and Smith testifies,
without contradiction, that he has sounded out that channel and
found from 8 to 9 feet of water at mean low water. We are clear
that the grounding of the schooner was not due to unsuitableness
of the channel, but to the fault of the towboat. There is no com-
plaint of want of water at the wharf. Evidence of conversation at
Philadelphia regarding the depth of water, not referred to in the
bill of lading, was properly excluded; but if that evidence were ad-
mitted there is nothing in the case to show the statements were
not true. If, however, that evidence were admissible, it would
show that the captain of the schooner was coutent with a guaranty
of 15 feet of water, and regarded it as enough for his vessel, draw-
ing 14 feet 3 inches. The 24-hours clause of the bill of lading,
while it requires the consignee to be ready to receive the cargo
at the expiration of that time, after notice, and casts upon him any



THE OSCODA. 347

loss of time arising from delay in pointing out the place of dis--
<lharge, after the notice, does not relieve the vessel from herself
being ready to deliver at the selected berth, provided it is safe,
and can be safely reached. Notice imposes on the master the duty
to bring his vessel to the berth given her, and for any delay in so
doing, not arising from the unsuitableness of the berth or its ap-
proaches, or fault of the consignee, he is responsible, and must bear
the loss. As the place of discharge was a proper one, and was at
once named by the consignee on receiving notice, his only obliga-
tion was to receive the cargo at the end of 24 hours at the rate
stipulated in the bill of lading. Demurrage is claimed only for
time taken by the schooner in getting to her berth. For that the
master alone was responsible, and the decree of the district court
must be reversed, with costs. The case is remanded to the district
court, with direction to dismiss the libel, with costs of the district
court and of this court

==

THE OSCODA.

(District Court, N. D. New York. February 16, 1895.)

1. ADMIRALTY .JURISDICTION-BREACH OF TOWAGE Om-TRACT.
A propeller which, after agreeing to tow a barge on the Great Lakes

during an entire season, abandons her before the end thereof, is liable
in rem for breach of the contract, and SUch liability is a matter of ad-
miralty jurisdiction.

2. ADMIRALTY PLEADlNG-ALJ,EGATION OF DAMAGES.
A libel against a tug to recover damllges for the abandonment of a

contract to tow a barge during an entire season should point out the
manner in which the alleged damages arose, and a mere statement of a
gross sum is subject to exception.

This was a libel by Henry A. Pierce, master and owner of the
barge Harvey Bissell, against the propeller Oscoda (George Ryan,
master), to recover damages for breach of a towage contract. The
part of the libel which sets out the contract, the breach thereof, and
the claim for damages, is as follows:
"The said propeller Oscoda did make and enter into a certain contract with

this libelant wherein and whereby the said Ryan, as master, agreed to
take and receive the said barge Harvey Bissell as a part of the tow of the
said Oscoda for the whole season of navigation of 1894 upon the Great Lakes
and waters adjacent and connected thereto and connecting the same, to-
getller with the barges of C. G. King and Ida Corning.aB consorts, to fur-
nish the said Bissell with cargo and loads during said season, and to pay
all commissions and towage for a valuable consideration then and iliel'e
agreed upon. 'rhat said parties entered upon the execution of said contract
as therein provided. That on or about the 1st day of September, 1894, and
without the consent of ilie libelant, said propeller Oscoda deserted the said
Harvey Bissell at the port of Buffalo, N. Y., against the wish of this libel-
cant, and contrary to tbe terms of said contract, and failed and neglected
to tow the said Bissell, or to furnish the said Bililsell with any cargo, or tQ
pay said commissions or towage, and at all times since said 1st day of Sep-
tember, 18\)4, has failed and neglected to keep or perform any part of the
said contrad or agreement That your libelant haf;lperformed all the condi-
tions of the said contract on his part. That by reason of the premises afore-


