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eral relief. While equity will always relieve those who suffer from
acts of fraud, it has also always required that those who seek its
jurisdiction on that acecount shall, after having carefully scruti-
nized the cause of complaint, most clearly formulate the allegations
of the same, and then that they shall fully prove that which they
have so alleged. We do not deem it essential to discuss this mat-
ter, elementary as it is in character, but we refer to the following
cases, in which the subject is fully considered: Montesquien v.
Sandys, 18 Ves. 302; Price v. Berrington, 7 Eng. Law & Eq. 260,
in which case Lord Truro says:

“When the bill sets up a case of actual fraud, and makes that the ground
of the prayer for relief, the plaintiff is not entitled to a decree by establishing
some one or more of the facts, quite independent of fraud, but which might

of themselves create a case under a totally distinct head of equity from that
which would be applicable to the case of fraud originally stated.”

Wilde v. Gibson, 1 H. L. Cas. 620; *Glasscott v. Lang, 2 Phil. Ch.
310; Curson v. Belworthy, 22 Eng. Law & Eq. 1; Tillinghast v.
Champlin, 4 R. I. 173, in which case the court uses the following
language:

“In almost all these cases it will be found that the objection to relief was
not that the bill did not contain allegations sufficient to afford a basis for the
inferior or secondary relief upon which the plaintiff wished to fall back, but
that, having mingled with those allegations imputations of persomal corrup-
tion or actual fraud, he had pointed his bill only to relief upon this higher
ground, and must therefore succeed upon that ground, or not at all.”

Fisher v. Boody, 1 Curt. 206, Fed. Cas. No. 4,814; Eyre v. Potter,
15 How. 42, in which the supreme court of the United States cite
with approval the case of Price v. Berrington, supra.

The decree complained of will be reversed, and the case will be
remanded, with instructions to dismiss the bill.
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1. ADMIRALTY—JOINDER OF PROCEEDINGS IN REM AND IN PERSONAM -- LIBEL
FOR WAGES.

Proceedings in rem and in personam cannot be joined in the same libel,
except as provided in the admiralty rules; and as rule 13, regulating such
joinder in suits for mariners’ wages, does not authorize a joinder of a vessel
and her owner, a libel which attempts it should be dismissed.

2. SAME—JURISDICTION IN PERSONAM.

Where a libel, though joining both the res and its owaer, contains no
prayer for monition and personal judgment, and tbere is in fact no service
of monition or attachment of property to bring the owner in, his mere
appearance by attorney to answer the libel in rem, and detfend the res,
gives the court no jurisdiction to enter a personal judgment against him.

8. BamE—CosTs.

An appellant, in fault for delays in proceedings before the circuit court
on appeal, held chargeable with the costs in the circuit court of appeals.
though successful in obtaining a reversal.



THE ETHEL. 341

Appeal from the Circuit Court of the United States for the West-
ern District of Texas.
Libel for mariner’s wages.

Gregory L. Smith and H. F. Smith, for appellant.
John C. Scott, for appellee.

Before McCORMICK, Circuit Judge, and BRUCE and TOULMIN,
District Judges

TOULMIN, District Judge. This suit was commenced by a libel
in rem filed on November 19, 1883, against the steam tug Ethel, by
Samuel R. Kimball, the appellee’s intestate, to recover wages alleged
to be due him for services as mariner on said tug. On Novem-
ber 21, 1883, Charles H. Elwell, the agent of Rittenhouse Moore,
the appellant, intervened for the interest of said Moore, as the
owner of the tug, and made the claim affidavit usual in such cases.
On June 10, 1884, a writ of seizure was placed in the hands of
the marshal, who, on June 16, 1884, executed the same by levying
on the tug and taking her into possession. A few days thereafter
she was released to Moore’s agents upon their giving the required
release bond. On November 29, 1884, an amended libel in rem
against the tug, and in personam against said Rittenhouse Moore,
as the owner of the tug, was filed, to stand for and in place of the
original libel. The amended libel contained no prayer for a per-
sonal judgment, nor for process in personam, against Moore. No
process was ever served on him, and no process of any kind was
had in the cause except by seizure of the tug under the writ issued
on June 10, 1884, That writ recites that a libel both in rem and
in personam had been filed on the 29th day of December, 1883.
It appears from the record that the amended libel—the libel in
rem and in personam—was filed on November 29, 1884, but it also
appears from the record to be a substituted paper for one lost;
and it may be that the date of the filing, shown by the record, is an
error, and that it is in fact the date of the substitution. Howewer
this may be, the record shows no prayer for process in personam,
and no service of monition or process of any kind on Moore. But
he appeared by his attorney to defend against the libel in rem,
and filed exceptions and an answer thereto. On July 13, 1885, the
cause coming on to be heard, the district court denied all relief
in rem against the tug, but gave judgment in personam against
Moore for the sum sued for, to which Moore excepted, and there-
upon moved the court to arrest the judgment. The court over-
ruled the motion, and Moore appealed the cause to the circuit
court. After various delays in filing the transcript and in bring-
ing the cause to a hearing, on June 28, 1893, the judgment of the
district eourt was pro forma affirmed by the circuit court, and a
decree in personam rendered against Moore and his surety on the
appeal bond. Ap the same time the court ordered that an appeal
be allowed from that decree to this court. The errors assigned
by the appellant are that the circuit court erred in not dismissing
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the libel, #nd in rendering a personal decree against him and the
sureties on his appeal bond.

Admiralty Rule 13 provides that “in all suits for mariners’ wages.
the libelant may proceed against the ship, freight, and master, or
against the ship and freight, or against the owner or master alone
in personam.” The amendment to the original libel, by introdu-
cing the owner of the tug as a party defendant, was in violation of
this rule; and it is well settled that proceedings in rem and in
personam cannot be joined in the same libel, except in the cases
specified in the admiralty rules. The Monte A., 12 Fed. 331; The
Alida, Id. 343; The Corsair, 145 U. 8. 335, 12 Sup. Ct. 949. This
case being one where, under the admiralty rules, both remedies
could not be joined, the libel should have been dismissed.

The court also erred in rendering a personal decree against Moore..
There is in the libel no prayer for a monition and personal judg-
ment against him. There was no service of a monition on him, no
attachment made of his property for the purpose of bringing him
into court, and no voluntary appearance to answer to the proceed-
ings in personam. The fact that he appeared by his attorney to
answer to the libel in rem, and to defend the res seized, did not
give the court jurisdiction to render a personal judgment against
him. The Monte A., supra. As the cause must be reversed and
dismissed for the reasons mentioned, it is unnecessary for us to-
consider the guestion whether, under the facts of the case, a judg-
ment should have been rendered against the appellant. There were
some irregularities in the proceedings of the case in the district
court, and various delays in bringing the cause to a hearing on
appeal in the circuit court, for which the appellant is not without
fault. We think he should, at least, be taxed with the costs of
the appeal to this court. The decree of the court below is reversed,
and the libel dismissed, at the appellee’s costs, except the costs of
this appeal, with which the appellant is taxed. Reversed and dis-
missed.

FRANKLIN SUGAR-REFINING CO. v. FUNCH et al.
(District Court, E. D. Pennsylvania. March 15, 1895.)
No. 130.

1, ADMIRALTY PRACTICE—SECURITY ON Cross LiBEL—RuLE 53.

A demand for security on a cross libel, under admiralty rule 53, un-
der pain of staying proceedings on the original libel, should not be grant-
ed when made several months after filing the cross libel, and after the
original libelants have taken their testimony.

2. BaME.
Quaere, whether rule 53 applies to a case in which the original libel was

in personam, and in which, consequently, no security is required of the
original respondent.

This was an application under the cross libel of the Franklin
Sugar-Refining Company against Funch, Edye & Co. for an order



