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evidence. As Just decided in Turner v. U, 8. (No. 253) 66 Fed. 280,
this was not error.

The second assignment of error is that the court erred in permit-
ting one Huggins to answer, after objection by the defendant below,
the following question, to wit: “Did you, Mr. Huggins, go to Gard-
ner, or did Gardner go to you, and propose to go to the defendant
Tarner?” The bill of exceptions shows that this question was asked
of the witness Huggins by the defendant, plaintiff in error here;
it further shows that the United States objected to the question, the
objection was sustained by the court, and the defendant below ex-
cepted. Assuming that this ruling is the one suggested as error, all
that need be said is that the record fails to show what was proposed
to be proved by the answer.

The third assignment of error is that the court erred in refusing
to permit one Frank Wilkins to answer the following question:
“Who did you first tell about this conversation, when was it, when
did you tell it, and how long after said conversation occurred?”
The bill of exceptions in no wise sustains this assignment of erorr.

The fourth assignment of error seems also to be without any
predicate in the bill of exceptions.

The fifth assignment of error, relating to the examination of one
Hutchinson, seems also to be a mistake; but, assuming that it means
the reverse of what it says, the assignment is still worthless, be-
cause no showing is made as to whether the question propounded
and the answer expected were material.

The general charge requested by the defendant below was prop-
erly refused, because the evidence was conflicting.

The seventh assignment of error is that the court erred in not
asking the defendant Turner if he had anything to say why the
sentence of the court should not be pronounced against him when
said sentence was pronounced. Whatever may be the rule in capital
cases and other felonies, we are clear that no such question is neces-
sary in misdemeanors. Bee Bish. Cr. Proc. § 1118, note; 1 Archb.
Cr. Law & Prac. (Pomeroy’s Notes) p. 580. The judgment of the
distriet court is affirmed.

In re ACKER. v
(Circuit Court, D. Montana. August 30, 1894.)
No. 279.

1. CoNTEMPT—PUNISHMENT—CONFINEMENT WITHOUT EXAMINATION,

The U. 8. circuit court made an order directing a United States marshal
to take into his service as many deputies as should be required to afford
all necessary protection to the receivers of the N. P. R. Co., appointed by
said court, and to the property in their hands, and to attach and bring
before the court any persons wrongfully interfering with such property,
to show cause why they should not be punished for contempt, Pursuant
to said order, a deputy marshal arrested one A., who was confined, under
such arrest, for more than a month, without being taken before any
magistrate or examined or held to bail. Held, upon habeas corpus seeking
A.s discharge from such confinement, that his detention, without ex-
amination and regular commitment, was illegal, and he should be dis-
charged.
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2. SAME—~CLASSIFICATION A8 A CRIMINAL OFFENSE, -

Contempt of a court of the United States, if classified at all as a crim-

inal offense, must be designated as a misdemeanor, ana not as a felony.
8. BAME—WHO MAY CoMMIT.

In order that a person may be guilty of contempt of court in interfering
intentionally with the possession. by a receiver, appointed by the court,
of the property in his charge, it is not necessary that such person should
be an officer of the court or an employé of the receiver.

4. MARSHALS—RIGHT T0 ARREST WITHOUT WARRANT.

Under section 788, Rev. St., a United States marshal, in executing the
laws of the United States, has the same right to arrest without warrant
as the sheriffs of the state within which is situated the district for which
the marshal acts.

This was a petition by W. E. Acker for a writ of habeas corpus,
alleging that the petitioner was illegally restrained of his liberty by
the marshal of the district of Montana.

David B. Carpenter, for petitioner.
Preston H. Leslie, U. 8. Dist. Atty., for respondent.

KENOWLES, District Judge. In this cause the petitioner, W. E.
Acker, was arrested by a deputy United States marshal upon the
charge of contempt of this court, committed in interfering with the
receivers of the Northern Pacific Railroad Company in the manage-
ment of the property of said company held by said receivers by virtue
of an order of the above circuit court. By affidavits filed, the con-
tempt was charged to have been committed by intimidating and seek-
ing by means of certain statements to induce certain employés of
the said receivers to desist from working therefor. Some time in
the month of November, 1893, the above court appointed Thomas F.
Oakes and others receivers of all the property of said the Northern
Pacific Railroad in Montana, and authorized and required of them
that they operate the railroad belonging to said company in this
district. Upon the 30th day of June, 1894, the above court, upon
certain representations made to it by the said receivers, showing
a necessity therefor, made the following order:

“Now, therefore, in consideration of the premises, it is hereby ordered that
the United States marshal within and for the district of Montana take into
his service a sufficient number of deputies for that purpose, and he is hereby
directed and required to furnish and afford all necessary protection to the
receivers appointed by this court in the above-entitled -action to enable them
to manage and operate the said Northern Pacific Railroad; and the said
marshal is hereby directed and required to take from the possession of all
persons now unlawfully holding the same such portion of the train equip-
ment of the said road, such telegraph offices or other portions of the property
of the said Northern Pacific Company, to which the receivers are entitled
to the possession, and to restore the possession thereof to the said receivers;
and he is further directed and required to attach and bring before this court
any and all persons who shall wrongfully and unlawfully or in any mannes
interfere with the possession, management, control, or operation of said rail-
road and its equipment by the said receivers, to show cause, if any they have,

why they should not be punished as for contempt of this court for wrong-
fully interfering therewith.”

Through said receivers, the above court was in the possession, or
entitled to the possession, of all the railroad property of said com-
pany in Montana. The marshal is the executive officer of the court,
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and, when an emergency is presented requiring such action, the court
can call upon said officer to preserve in the hands of the receivers,
appointed by the court, the property intrusted to them, and to insure
to them its management and operation. Out of necessity, the court
must have this right to call upon its chief executive officer. Many
federal courts within the last few months have exercised this right
throughout different portions of the Urnited States. Said railroad,
by its charter, is required to transport the military stores and mails
of the national government, and it seemed from facts presented to
the court that all effort the court was capable of making should be
made to the end that the charter of the company should not become
void, and that it should be operated to the end that it might be so
used. The above order, so far as it directed the marshal to arrest
all persons who might be guilty of contempt in interfering with the
said receivers in the possession and management of said property,
was not considered as a warrant of arrest. If it could be so classed,
it would be void in not naming the person to be arrested. It will
be noticed that this order was not to arrest persons who previous
thereto had committed any offense, but was, intended for future
guidance. It was then thought that said officer might have this
authority to arrest any one who should interfere with the said rights
of the said receivers, and which rights he was ordered to maintain
without any such order, and that this order only pointed out the
legal duty of the officer that existed in the absence of any such
order. About the only power provided by law for enforcing the
other parts of the order to preserve the possession and rights of said
receivers in said railroad property was this right to arrest for con-
tempt. He could not arrest under the present state of the law for
a breach of the peace or an assault and batfery. Without authority
to act in some way, if necessity required, the first part of the order
would be useless. '
In the case of New Orleans v. Steamship Co., 20 Wall. 387, the
supreme court said: “Contempt of court is a specific criminal of-
fense. The imposition of a fine was a judgment in a criminal case.”
This was said in a case when the mayor of New Orleans, Clark, was
under a rule ordered to show cause why he should not be punished
for contempt, and was punished by a fine. The same language is
used in Re Swan, 150 U. 8. 637, 652, 14 Sup. Ct. 225. What class
of criminal offenses contempt belongs to is nowhere, I think, defined.
It may be punished by fine or imprisonment at the discretion of the
court. And there is no limit placed to the extent of either. It
is proper to say, however, that courts have not been disposed to be
arbitrary and unreasonable in inflicting punishment in such cases.
In some cases it would seem that contempt should not be classed as
a criminal offense. In cases where a person is imprisoned-in order
to compel the submission of a party to a decree in equity, it would
seem that the power to punish for contempt was assimilated to a
civil remedy. The case under consideration, however, would come
under the class denominated as a “criminal offense.” The right of
an officer to arrest in criminal cases varies with the nature of the
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offense, In case of felony the officer may arrest after the commis-
sion of the offense, as well as at the time thereof, without a warrant;
but in cases of a misdemeanor, except in certain cases, and where
the statute anthorizes it, he cannot arrest without a warrant after
the offense has been committed, while he has full power at the time
of the ecommission thereof to arrest without warrant. This appears
to have been the common-law rule. It was contended in this case
that the fourth amendment to the constitution of the United States
prohibited a federal officer from arresting any one without a war-
rant. The inspection of the language of that amendment will show
that such should not be its interpretation. It reads as follows:

“The right of the people to be secure in their persons, homes, papers and
effects against unreasonable searches and seizure shall not be violated, and
no warrant shall issue but upon probable cause supported by oath or affirma-

tion, and particularly describing the place to be searched, and the persons or
things to be seized.”

To fully understand the meaning of this clause, quite an ex-
tensive consideration of the provisions of the common law pertaining
to individual rights would have to be examined. In the main, this
provision makes a part of our national constitution well-known pro-
visions of the common law. But these common-law provisions never
established the rule that no one could be arrested for a criminal
offense without a warrant. Such was not the case. It is plain from
this provision that, when a warrant is issued to arrest a person, it
must be upon probable cause, and the person to be arrested there-
under described therein.

That the force of this provision contended for was held not to be
correct in the case of Rohan v. Sawin, 5 Cush. 281. Arechb. Cr.
Prac. & Pl 97. ’

In considering the character of the criminal offense to which
contempt belongs, as to whether a misdemeanor or a felony, we
have no guide at common law. But it is an established rule under
federal criminal procedure that no offense against the laws of the
United States is a felony, unless especially declared to be such by
statute. The offense in this case, then, cannot be declared a fel-
ony, and, if it is to be classified at all, must be designated as a
misdemeanor.

It was also urged that the practice that pertained to the Code of
Criminal Practice of the state of Montana in regard to the arrest
of offenders should prevail. Except where there is some special
statute, the criminal practice of the state should not prevail, but the
practice in the federal courts where there is no federal statuie
should be assimilated to the practice at common law. TU. 8. v, Block,
4 Sawy. 211, Fed. Cas. No. 14,609.

It was suggested in the hearing that section 1014 of the Revised
Statutes adopted the practice of the state courts in this matter of
arrest. The part of said section pertaining to the question in hand
is as follows:

“For any crime or offense against the United States, the offender may by

any justice or judge of the United States, or by any commissioner of a circuit
court to take balil, or by any chancellor, judge of a supreme or superior court,
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chief. or first judge of common pleas, mayor of a city, justice of the peace,
or other magistrate of any state where he may be found and agreeably to
the'usual mode of process against offenders in such states, and at the ex-
pense of the United States be arrested, imprisoned or bailed, as the case
may.be; for trial before such court of the United States as by law has cog-
uizance of the offense.”

It ‘would appear from the language of this statute that it applied
only to the officers named, and did not apply to United States mar-
shals.

In the case of U. 8. v. Horton, 2 Dill. 94, Fed. Cas. No. 15393,
says that to the above section we must resort to ascertain the pow-
ers of commissioners in respect to arrest, imprisonment, and bail of
offenders against the laws of the United States.

“In the case of U. 8, v. Harden, 10 Fed. 802, the language of the
court is similar to that in the previous case cited above.

In the case of U. 8. v. Rundlett, 2 Curt. 41, Fed. Cas. No. 16,208,
Mr. Justice Curtis said:

“My opinion is that it was the intention of congress by these words, ‘agree-
able to the usual mode of process against offenders in such state,” to assim-
{late all proceedings for holding accused persons to answer before a court
of the United States to proceedings had for similar purposes by the laws of
the state when the proceedings should take place, and as a necessary conse-
quence that the commissioners have power to order a recognizance to be
given to appear before them in these states where justices of the peace or
other examining magistrate, acting under the laws of the state, have such
powers.”

And Judge Dillon, after quoting this in U. 8. v. Horton, supra,
adds:

“The prisoner is not only to be arrested and lmpmsoned, but bailed, agree-
ably to the usual mode of process in the state.”

It may be that the learned judge in the case last cited intended
to hold that the laws of the state in making arrests should apply.
Of this I am not entirely certain. There is a noted lack of au-
thority in the federal decisions in regard to arrests to be made by
thg United States marshal.

There. is another provision of the statute law of the United States
which would seem to me to have a bearing upon the question under
consideration; namely, section 788 of Revised Statutes:

“The marshals and their deputies shall have in each state the same powers

in executing the laws of the United States as the sheriffs and their deputies
in such state may have by law in executing the laws thereof.”

In turning to the statutes of Montana, we find section 66, p. 417,
Comp. St. Mont

“An officer having authority to make arrests shall arrest a person without a
warrant: First. When a person is attempting or has committed a public
offense. Second. * * * Third. Where he has reasonable grounds to believe
that a person has committed an offense, and that he may escape or attempt to
escape before he can be arrested by a warrant issued by some proper officer.”

The deputy marshal who arrested the petitioner, considering this
provision of the statute applies to arrests (which I think it does),
had the right to arrest the defendant if he had committed an offense
against the laws of the United States, or if there was reasonable
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ground to believe he had committed such an offense, and that he
might escape before he could be arrested by a warrant issued by
some proper officer.

In considering these matters, we are to look to the evidence pre-
sented. It is contended that the petitioner could not be guilty of
the crime of contempt, because he was not an employé of the re-
ceivers of the Northern Pacific Railroad Company; that, under sec-
tion 725 of the Revised Statutes, a person, to be guilty of contempt,
must be an officer of the court; and that an employé might be such
officer. The counsel for petitioner ignores that part of said section
which provides that contempt may be committed in the resistance
of any officer of the court or any party, juror, witness, or other person
to any lawful writ, process, order, rule, decree, or command of the
court. The circuit court appointed certain parties receivers of the
property of the Northern Pacific Railroad Company, and authorized
them and commanded them to operate the railroad belonging there-
to. Now, it has been held by several courts that the interfering with
the operation and running of said road by any person, whether an
employé of said receivers or not, was a resistance to this order, and
was a contempt of court. The facts in the following cases will show
that this was the rule established by the courts rendering the
decision of Secor v. Railway Co., 7 Biss. 5613, Fed. Cas. No. 12,605;
King v. Railway Co., 7 Biss. 529, Fed. Cas. No. 7,800; In Re Doo-
little, 23 Fed. 544. 1In this last case it will be'seen that the persons
adjudged of contempt were the employés of another road. The cases
of U. 8. v. Kane, 23 Fed. 748, and In re Higgins, 27 Fed. 443, assert
the same doctrine. In the case of In re Tyler, 149 U. 8. 181, 13
Sup. Ct. 793, the supreme court says that any one who intentionally
interferes with the possession of a receiver “necessarily commits a
contempt of court, and is liable to punishment therefor.” Here there
is no limit as to the character of person who may commit the offense.
To the same effect is In re Swan, 150 U. 8 637, 14 Sup. Ct. 225. If
a person cannot intentionally interfere with the possession of prop-
erty in the hands of the receiver of the court without being in con-
tempt of said court, it would be evident that the same rule would
apply to the interfering with the use and operation of such prop-
erty as a railroad in the hands of a receiver. It would seem, upon
consulting the authorities upon the point, a court should hardly
be called upon to discuss the proposition that the rule did not apply
to all persons who should intentionally violate the rights of a re-
ceiver, but only particular persons, such as employés, officers, or
parties to the suit in which a receiver may be appointed. The rule
claimed is not supported by statute, decisions of courts, or reason.

Next, it is urged that petitioner had no notice that the Northern
Pacific Railroad Company’s property was in the hands of receivers.-
His evidence is to this effeet. But it would seem that such evidence
might have been induced by the great desire of the defendant to
achieve his liberty. According to his own statements, petitioner en-
tered into a contract to labor for those very same receivers; that he
traveled over the railroad operated by those receivers from St. Paul,
Minn., to Missoula, Mont. According to affidavits on file, the peti-



296 FEDERAL REPORTER, vol. 66.

tioner sought to induce men to quit work for these very receivers.
In trying to influence these men not to go to work, it was strange
that he did not learn for whom they were to work. He appears to
be a man of intelligence. It is not pretended that petitioner claimed
any right to influence the men named in the affidavit not to go
to work for the receivers. It had been a notorious fact, published
in all the newspapers on the line of the Northern Pacific Road for
months, that the said road was being managed by receivers, ap-
pointed by the federal courts. Under all the cireumstances, if the
petitioner did not have actual notice of the fact that the said road
was being operated by receivers, he must be considered as having
constructive notice thereof. There are authorities to the effect that,
in such a case as is here presented, it is not necessary that petition-
er should have had notice of the rights of the receivers. Every
man, when he does an intentional and willful act, is presumed to in-
tend what would be the patural consequences of the act. In the
note of Francis Wharton to the case of In re Doolittle, 23 Fed. 549~
551, this matter is discussed. It is there maintained that a person
who ignorantly resists the receivers of a court cannot justify an
account of his ignorance. In a case like this, where the petitioner
acted without right or the claim of right, T think this rule should be
maintained in contempt cases.

It is also urged that the deputy marshal should have notified
petitioner of his official character. The deputy states that he wore
a badge upon his coat, and that the petitioner knew his official posi-
tion. In the case of People v. Pool, 27 Cal. 573-578, the supreme
court of that state held that the words “You are my prisoner” were
sufficient to notify a person of the official character of the person
making the arrest. More than this was done in the case at bar
to notify the petitioner of the character of the person arresting him.
Petitioner says in his petition that the person arresting him rep-
resented himself as being a United States deputy marshal.

I have already held in another proceeding that the facts were
sufficient to justify the arrest of vetitioner. From all these con-
siderations, I am satisfied the petitioner was properly arrested.

But I am confronted with another fact. It appears that the peti-
tioner is held under arrest, and is confined under the original arrest,
which was made somewhere about the 18th day of July, 1894; that pe-
titioner has never been taken before a committing magistrate or com-
missioner of this court. As we have seen already, section 1014 of the
Revised Statutes gives power to certain officers (amongthem commis-
sioners of the United States circuit court) to examine persons charged
with offenses against the laws of the United States, and that United
States marshals, by virtue of section 788 of said statutes, have the
‘same authority in making arrests against the laws of the United
States as a sheriff of the state where the arrest is made. It is con-
templated by the statute law of Montana that, when any officer
arrests a party for a criminal offense, he should take the prisoner
before a eommitting magistrate, and that a complaint should be
made out, in which the charge against the prisoner should be spec-
ified; and, unless the prisoner should waive examination, an ex-
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amination into the character of the offense of which the accused is
charged should be had, and, if the committing magistrate found that
there was probable cause to believe the prisoner guilty of the offense
charged, he should be committed in default of bail (which such
magistrate is authorized to fix if the offense should be bailable) to
the custody of the proper officer, to be held to answer the charge be-
fore the proper court. See Comp. St. Mont. pp. 415-425. It is gen-
erally the duty of any officer or person making an arrest to take the
person before a magistrate having authority to examine as to the
charge made against the person arrested without delay. 1 Bish.
Cr. Proc. § 214. After examination, the prisoner, if held in confine-
ment, should be held under the order or commitment of the exam-
ining officer, in accordance with the provisions in the district of
Montana of the 115th section of the Compiled Statutes of Montana
(page 425). The petitioner is not so0 held, but has been held under the
original arrest for over a month, which arrest was made without
warrant. It is therefore ordered that the said petitioner be, and
he is hereby, discharged from arrest.

Ex parte MURRAY.
(Circuit Court, E. D. Louisiana. February 27, 1895.)
"No. 12,380.

CoONSTITUTIONAL LAW—FOURTEENTH AMENDMENT.

M., a colored man, applied for a writ of habeas corpus, alleging that
he was in custody under an indictment for murder found by a grand jury
in the selection of which the jury commissioners had violated the four-
teenth amendment of the constitution of the United States, and the eon-
stitution and laws of Louisiana, in failing to summon persons of M.’s race;
and that he had been denied due process of law, and the equal protection
of the laws, by the refusal of the judge of the court in which he was in-
dicted to grant him a subpoena duees tecim to procure evidence in support
of his challenge to the grand jury, or to entertain a petition for removal
of the cause to the United States court on the ground of local prejudice.
Held, that the petition stated no violation of the constitution or laws of
the United States, and did not entitle M. to a writ of habeas corpus.

This was a petition by James Murray for writs of habeas corpus,
certiorari, and prohibition, alleging that he was illegally restrained
of his liberty under an indictment, and that he had been denied due
process of law, and the equal protection of the laws, in v1olat10n
of the constitution of the United States.

Thomas F. Maher, for petitioner.

PARLANGE, District Judge. The applicant alleges, substan-
tially, that he is an American citizen of the African race; that he
is in custody of the criminal sheriff for the parish of Orleans, La.,
under an indictment for murder, which indictment was presented
in the state court by grand jurors selected by the jury commis-
sioners under Act No. 170 of the legislature of Louisiana held in
1894; that said jury commissioners violated the fourteenth amend-



