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relief. But, be this as, it may, we are persuaded that the circum-
stances under which the money in question was advanced did not
warrant an unconditional decree canceling the deed of trust of
June 10, 1891, and relegating the appellant Bensiek to the posi-
tion of an unsecured creditor. That portion of the decree, there-
fore, which canceled and discharged said deed of trust, and perpet-
ually enjoined the appellants from causing a sale to be made there-
under, does not meet with our approval, and must be reversed.
In lieu of that provision of the decree, the circuit court should en-
ter a modified order, adjudging that said deed of trust be can-
celed and discharged of record, and that the defendants be en-
joined from enforcing the same, by a sale or otherwise, provided,
the complainants below shall, within 60 days from the entry of the
modified decree, pay into the registry of the circuit court, for the
benefit of the defendants, John C. Bensiek and Adam Wenzel, the
owners of said deed of trust, the sum of $14,400, together with in-
terest thereon at the rate of 6 per cent. per annum, from August
1, 1891, until such payment shall be made, and that, in case said
complainants fail to pay into court said sum of money and interest
within the time limited aforesaid, the defendant John C. Bensiek
and Adam Wenzel, the owners of said deed of trust, be thereafter
at liberty to proceed with the enforcement of said deed of trust for
the amount of money actually advanced thereon, and no more,
to wit, for the sum of $14,400, and interest at the rate of 6 per cent.
per annum from August 1, 1891, in such mode and manner as they
may see fit to pursue. We are furthermore of the opinion that so
much of the decree of the circuit court as assessed all of the costs
of the litigation against the appellants should also be reversed,
and that the costs in the circuit court should be divided, each party
to the suit paying the costs by it occasioned and incurred. The
decree of the circuit court is accordingly reversed in the respects
above indicated, and the cause is remanded to the circuit court
for further proceedings therein in accordance with the directions
heretofore given.
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ASSIGNMENT OF ClIOSES IN ACTION-PRIORTTIE8-N"OTICE TO DEBTOR.

Where two assignments of a chose in action, for valuable consideration,
are made to different persons, the assignee who first gives notice of his
claim to the debtor has the prior right, though the assignment to him
is later in date than that to the other assignee.

Appeal from the Circuit Court of the United States for the South-
ern District of New York.
This is an appeal from so much of a final decree in this cause as adjudglls

the lien (If the Atlantic Trust Company upon a fund in the custody ot the
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Company was appointed, January 11, 1893. The fund consists of moneys
earned by that company by furnishing light to the village of Port Richmond,
pursuant to a contract between the company and the village, of the date of
December 12, 1889. After the suit was brought, the receiver collected the
earnings from the village. Methfessel and the Atlantic Trust Company in-
tervened in the cause, each claiming priority by virtue of their respective liens
upon the fund.

Samuel M. Hitchcock, for appellant MethfesseI.
Sullivan & Cromwell (Edward B. Hill, of counsel), for Atlantic

Trust Co., respondent.
Before BROWN, Circuit Justice, and WALLACE and SHIPMAN,

Circuit Judges.

WALLACE, Circuit Judge. The single question is whether the
Atlantic Trust Company or Methfessel acquired the first lien upon
the fund in controversy. The only facts in the record which it is
necessary to refer to are these: The lighting company, February
8, 1890, executed a deed of trust, by which, among other things, it
assigned all the moneys to become due and payable from the vil-
lage under the contract to the trust company. September 12,
1892, the lighting company, by an instrument in writing, assigned
to Methfessel all its interest in the contract to the extent of $2,000,
as collateral security for a loan of that amount, made at the time
by Methfessel to the light company. At the same time the light-
ing company delivered to Methfessel the original contract. Meth-
fessel was not informed of the prior assignment to the trust com-
pany. About January 1, 1893, Methfessel notified the board of
trustees of the village of the assignment to him. Shortly there-
after he attended a meeting of the board, exhibited to them his
assignment and the original contract, and notified them of his
claim to the earnings which had then accrued. The board prom-
ised to protect his claim. So far as appears by the record, no
notice was ever given by the trust company to the board of trus-
tees or other authorities of the village of its assignment from the
light company.
The question which of different assignees of a chose in ac-

tion by express assignment from the same person-the one
whose assignment is prior in time, or the one who first gives
notice to the debtor--will have the prior right, is one in respect
to which there is much conflict of authority. See Story, Eq. JUl'.
(13th Ed.) § 1047; Porn. Eq. JUl'. § 693. The authorities are col-
lected in the notes of these commentators, and it will not be useful
to recapitulate them. In England, since the cases of DearIe v. Hall,
3 Russ. 1, and Loveridge v. Cooper, Id. 30, it has been the settled
doctrine that the assignee who first gives notice to the debtor ob-
tains priority. This is in obedience to the general principle which
requires that all transfers of property must be rendered as com-
plete as the nature of the action will permit, in order to make them
valid as against subsequent bona flde purchasers for valuruble con-
sideration without notice. Many of the adjudications in this coun·
try adopt that doctrine. On the other hand, the courts of this



KANSAS CITY, FT. S. & M. R. eo. V. COOK. 115

state, as well as of many other states, hold otherwise, and pro-
nounce in favor of the priority of the assignee whD is prior in point
of time, whether he has given p.otice to the debtor or not It is
said by Mr. Bispham:
"The rule that, in order to protect the title of an equitable assignee as

against a subsequent assignee, notice of the assignment should be given, is
one that is based upon sound principle, and would seem, for many obvious
reasons, to commend itself for adoption," Bisp. Eq. § 169.
As we understand the judgments of the supreme court of the

United States in Judson v. Corcoran, 17 How. 612, and Spain v.
Hamilton's Adm'r, 1 Wall. 604, they approve the doctrine of DearIe
v. Hall and Loveridge v. Cooper. These cases are cited, and impli-
edly followed, by the supreme court in each opinion. In Judson
v. Corcoran the court said:
"It is certainly true, as a general rule, as above stated, that a purchaser of

a chose in action or of an equitable title must abide by tbe case of the person
from whom he bUys, and will only be entitled to the remedies of the seller.
Yet tbere may be cases in which a purchaser, by sustaining the character of
a bona fide assignee, will be in a better situation than the person was of
whom he bought; as, for instance, where the purchaser who alone had made
Inquiry, and given notice to the debtor or to a trustee holding the fund (as in
this instance), would be preferred over the prior purchaser who neglected to
give notice of his assignment, and warn others not to buy."
In Loveridge v. Cooper, the court used this language:
"But in order to perfect his title against the debtor, It is indispensable that

the assignee should immediately give notice of the assignment to the debtor.
for otherwise a priority of right may be obtained by a subsequent assignee,
or the debt may be discharged by a payment of the assignee before such no-
tice."
Whatever view we might otherwise be disposed to take of the

question, we are concluded by the authority of these judgments.
As the question is one of general jurisprudence, this court is not
controlled by the decisions of the highest court of the state, but
is to give to them such weight and consideration as their high au-
thority deserve.
The assignment to Methfessel was of part only of the debt due

from the village of Port Richmond, and, within the case of Mande-
ville v. Welch, 5 Wheat. 277, and some others which might be cited,
might not have been obligatory upon the village, had not the
board of trustees consented to recognize it, and protect him. Un-
der the circumstances, the partial assignment was fully operative.
Ex parte Alderson, 1 Madd. 53; Yeates v. Groves, 1 Ves. Jr. 280;
Lett v. Morris; 4 Sim. 607; Bourne v. Cabot, 3 Metc. (Mass.) 305.
For these reasons the decree of the circuit court is reversed.

KANSAS CITY, FT. S. & M. R. CO. v. COOK.
(Circuit Court of Appeals, Sixth Circuit. February 5, 189:>.)

No. 209.
1. RAILROAD COMPANIES-DuTY TOWARD TRESPASSERS-NEGLIGENCE.

The K. Ry. Co. had yards for making up and switching trains, on both
sides of the M. river, between which trains were carried on steam terry-


