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"that the statute of limitations of the state never operated· as a bar
to the enforcement of the original demands against both the prin-
cipal and the surety."
If the peremptory instruction of the court to the jury to return a

verdict for the plaintiff against the defendant Hunter is based on the
idea that the payments made upon the note were made by him or by
his authorized agent,-as they must have been to remove the bar of
the statute as to him,-it is sufficient to say that there was no evi-
dence to warrant that conclusion. It is quite obvious, however, that
that was not·the ground! of the instruction, but that the circuit court
took the view that the payment made on the note by Bergman had
the effect to keep it alive as to his surety, Hunter. It is due to the
court below to say that when this case was tried in the circuit court
the case of Cowhick v. Shingle, supra, had not been decided by the
supreme court of Wyoming. The judgment of the circuit court
against the plaintiff in error Bergman is affirmed, and the judgment
against the plaintiff in error Hunter is reversed, and the cause, as to
him, is remanded, with directions to grant a new trial.

PIERCE v. UNION PAC. RY. CO.
(CIrcuit Court of Appeals, Eighth Circuit. February 20, 1895.)

No. 479.
CHARITfES-HoSPITAL FOR RAILROAD EMPLOYES-LIABILITY FOR NEGLIGENCE-

RAILWAY Co. v. ARTIS'f. 9 C. C. A. 14. 60 FED. 365, FOLLOWED.
In Error to the Circuit Court of the United States for the Southern

District of Iowa.
This was an action by H. C. Pierce, administrator of Ralph H.

Pierce, against the Union Pacific Railway Company, to recover the
amount of damages which it is claimed the estate suffered because
of his death. The facts of the case are stated as follows in the brief
for defendant in error:
Ralph H. Pierce, the plaintiff's intestate, on the 15th day of January, 1891,

left the defendant's hospital at Ogden, Utah, and nothing was known of or
could be ascertained about him until some few weeks afterwards, when his
body was found in the Weber river. The distinct charge of negligence made
against the defendant, and complained of by the plaintiff, is that the defend-
ant, through its agents, servants, and employes, and those in charge and
control of its hospital at Ogden, permitted said Ralph H. Pierce, while tem-
porarily insane, to wander away from its said hospital, and that, while thus
mentally unsound, he fell into the Weber river, and was drowned.
The case was tried before Judge Shiras and a jury, at Des Moines,

Iowa. At the close of all the testimony in the case, the defendant
filed a motion for a verdict, and the motion was sustained. A ver-
dict was directed for the defendant, and judgment rendered thereon
for defendant, and against plaintiff for the costs of the suit; and
this writ of error was sued out to reverse that judgment.
Oharles A. Clark, for plaintiff in error.
. John H. Baldwin filed brief for defendant in error.
'Before CALDWELL, SANBORN, and THAYER, Circuit Judges.
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SANBORN, Oircuit .Judge. The facts in this case are the same
in all essential particulars as were those in the case of Railway 00.
v. Artist, 9 O. O. A. 14, 60 Fed. 365; and the judgment below is
affirmed, with costs, on the authority of that case.

Ex perte SCOTT et aL
(CIrcuit Court, E. D. Virginia. March 4, 1895.)

OLEOMARGARINE-PROHIBITION OF SAJ.E BY STATE-IN'l'ERSTATE COMMERCE.
Act Va. March 1, 1892 (Acts 18Bl-92, p. 840), entitled "An act to pre-

vent the adulteration of butter and cheese, and the sale of the same.
and preserve the public health," but in fact and substance prohibiting
the sale of oleomargarine, is not a health law, but an interference with
interstate commerce, and for that reason unconstitutional

G. A. J. Scott and William McLean were committed for violation
of the Virginia oleomargarine law, and each filed a petition for the
writ of habeas corpus in this court.
Sam W. Small, for petitioners.
William H. White, for defendants.

HUGHES, District Judge. The petitioners are nnder arrest for
trading in flO article of commerce brought from another state.
Their business would go to ruin if they were required to await all the
proceedings in the state courts incident to appeal, and to reaching
a final adjudication of their rights in the state court of final resort.
This fact makes these cases cases of emergency, demanding immedi-
ate action by this court. It was in this view that I directed these
writs of habeas corpus to be issued. The facts agreed between the
prosecuting officers of the state and the petitioners are as follows:
"The accused (Scott) was at the time of his arrest engaged in Norfolk.

Virginia, in the business of a wholesale dealer in oleomar,;arine, under and
in compliance with the laws of the United States regulating the sale of
that article. At the time of the arrest of the accused, he had in his posses-
sion for sale, and was selling, in the original, unbroken, and imported
package, the article known as 'oleomargarine.' The packages containing the
same were distinctly stamped with the word 'oleomargarine' in plain, Roman
letters, not less than half an inch square. The said article was manu-
factured by Swift & Co., in the state of Illinois, and shipped by them from
'that state to the accused, at Norfolk, Virginia. Oleomargarine is nowhere
manufactured in the state of Virginia, but is largely manufactured else-
where, and enters extensively into the trade and commerce of this and other
states of the Union. The printed copy of the regulations concerning oleomar-
garine under the Internal revenue laws of the United States may be used as
-evidence in this case."

The question in these cases was before me, in the case of Ex
parte Rebman, five years ago. 41 Fed. 867. There the state of
Virginia had passed a law, which, stripped of its verbiage, was, in
essence and purpose, a law forbidding the sale in this state of
meats from animals slaughtered in other states. This law was held
by me to be obnoxious to the provision of the national constitu-
tion giving to congress -the exclusive power of regulating commerce
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between the states. A dealer, in Norfolk, in canned and prepared
meats, had been arrested, tried,and imprisoned for violations of this
meat law of the state. Upon a writ of habeas corpus, and after
a full hearing, I released Rebman. The case was appealed to the
supreme court of the United States, and was there accorded a
privileged hearing. Whereupon that court unanimously affirmed
the decision here. Brimmer v. Rebman, 138 U. So 78, 11 Sup. Ct.
213. In that case I said:
"Section 8 of article 1 of the constitution gives congress exclusive powel·.

to regulate commerce among the several states; and, when congress re-
frains from exercising that power in relation to any subject, commerce is
free, and cannot be interfered with by the states. It was so held in Brown
v. Houston, 114 U. S. 631, 5 Sup. Ct. 1091. In quite a number of subse-
quent cases the supreme court has held the same doctrine,in applying it
to a constantly varying condition of facts."
Mr. Justice Bradley, sitting in circuit court, truly and aptly said in

Stockton v. Railroad Co., 32 Fed. 17:
"The power of cOngress is supreme over the whole subject of interstate

COlmmerce, unimpeded and unembarrassed by state lines or state laws. On
this matter. the country is one, and the work to be accomplished is national;
and state jealousies, state prejudices, and state interests do not require to
be consulted. In matters of foreign and interstate commerce, there are
no states." .

I went on, in the Rebman Case; to say as follows (but I shall now
use the word "health," instead of "inspection," whenever the lat·
tel' occurred):
"It is undeniable that a state of this Union, like other self-governing stutes.

has the power to enact health laws for the public safety. It has as clear
a right to' this power as it has to existence. It may enact and enforce
health laws adapted to secure the 'pUblic safety, even though they trench
upon, and more or less obstruct, the freedom of trade between the states.
It is equally true, however, that health laws, to be within the sovereign
prerogative of the state, and to stand superior to the cardinal provisions of
the national constitution, must be essentially' and really such, in character,
purpose, and operation. To call a law a' health law does not make it one,
competent to override any tenet of constitutional law. It must be a health
law in spirit and in truth. It must be a reasonable law, properly devised
for preventing the evil at which it is aimed; so devised as to no more than
effectuate that purpose, and as not to subserve other objects not essential
to the public safety. When health laws are abused for the latter ends, and
thereby affect trade between the states obstructively or injuriously, it is
competent for the national courts-it is declared to be our solemn duty-to
pronounce them invalid, and to forbid their enforcement. And so it seems to
me that the question at bar is resolved into the inquiry, whether or not
the meat law of Virginia is reasonable and necessary, is directed ag-ainst
a dangerous evil, has an eye single to the prevention of that evil, and pro-
vides for its prevention in a manner less injurious to the constitutional
rights of the citizens of our sister states than any other that could be
devised."

In my construction of the Virginia meat act, I held that the neg·
ativeof the propositions just stated was true of it, and held it,
therefore, to be an invalid law, as against the products of sister
state-s. I therefore released the petitioner, who had been impris-
oned under that law. When the case was before the supreme
court of the United States, that court, in affirming the judgment
of this court, said of the meat law:
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"We are of opinion that the statute of Virginia, although avowedly en-

acted to protect its people against the sale of unwholesome meats, has no
real or substantial relation to such an object, but, by its necessary operation,
is a regulation of commerce. beyond the power of a state to establish."
The Rebman Case is on all fours with the two now under con·

sideration. On March 1, 1892, the general assembly of Virginia en·
acted a law whose title declared it to be "An act to prevent the
adulteration of butter and cheese, and the sale of the same, and
preserve the public health." 1

Under this title the act went on to forbid the manufacture and
sale of any compound made of substances other than such as are pro·
duced from cows' milk, and of any compound made of such other
substances as were imitations or semblances of the products of
cows' milk, and from coloring such other substances so as to make
them similar to butter or cheese. Indeed, the very terms of the
provisions of the act excluded the idea of the adulteration of butter
and cheese. They referred exclusively to compounds of things
other than butter and cheese. As oleomargarine is not composed
in any ingredient of butter or cheese, it can be in no contingency or
possibility an adulteration of these products of the cow. And
so this act of Virginia, purporting to be an act to prevent the adul·
teration of butter and cheese, was no more nor less than an act to
forbid the manufacture and sale of oleomargarine in the state. As

1 Acts G,-n. Assem. "·a. 1891-92, p. 840:
An act to prevent the adulteration of butter and cheese and the sale of the
same, and preserve the public health.
1. Be it enacted by the general assembly of Virginia, that no person shall

manufacture out of any oleaginous substance or substances, or any compound
of the sllill1e other than that produced from unadulterated milk or of cream
from the same, any article desib'1.1ed to take the place of butter or cheese
produced from pure unadulterated milk or cream of the same, or shall sell
or offer for sale the same as an article of food. This provision shall not apply
to pure skim milk cheese made from pure skim milk. Whoever violates
the provisions of this section shall be guilty of a misdemeanor, and be pun-
ished by a fine of not less than fifty nor more than one hundred dollars for
the first offence, and for each subsequent offence shall be punished by a
fine of not less than one hundred dollars nor more than five hundred dollars.
2. That no person, by himself or his agents or servants, shall render or

manufacture out of any animal fat or animal or vegetable oils not produced
from unadulterated milk or cream from the same, any article in imitation or
semblance of natural butter or cheese produced from pure, unadulterated milk
or cream of the Sllill1e, nor mix, compound with, or add to milk, cream or but·
ter any acids or other deleterious substances or any animal fat or animal
oils not produced from milk or cream so as to produce any article or sub-
stance or any l1uman food in imitation or semblance of natural butter or
cheese, nor sell, keep for sale, or offer for sale any article, substance or com-
pound, made, manufactured, or produced in violation of the provisions of
this section, whether such article, substance or compound shall be made or
produced in this state or elsewhere. Whoever violates the provisions of this
section shall be guilty of a misd€\Il1eanor, and be punished by a fine of not
less than fifty nor more than one hundred dollars for the 11rst offence, and
for each subsequent offence shall be punished by a fine of not less than one
hundred dollars nor more than two hundred and fifty dollars. Nothing in
this section shall impair the provisions of the first section of this act.
3. That no person shall manufacture, mix, or compound with or add to
natural milk, cream or butter any animal fats or a.nimal or vegetable oils.
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to the manufacture of oleomargarine, the law was without the nec"
essary raison d'etre. None was manufactured in the state; none
has been or is manufactured here; and, if the manufacture of it is
an evil, it is one that did not exist, and as to which the act is
brutum fulmen. Stripped of its verbiage, and of its useless inhibi-
tion of a nonexistent manufacture, the law is nothing more nor less
than a prohibition of the sale in Virginia of oleomargarine im-
ported from one of our sister states. It is in palpable conflict with
the national constitution. It is a fact of common knowledge that
oleomargarine has been subjected to the severest scientific scrutiny,
and has been 3dopted by every leading government in Europe, as
well as America, for use by their armies and navies. Though
not originally invented by us, it is a gift of American enter-
prise and progres8ive invention to the world. It has become
one of the conspicuous articles of interstate commerce, and fur-
nishes a large income to the general government annually. Its
chemical properties and preparation are such that it is adopted
for the use of the armies and navies of the great nations as more
desirable and safe than to run the risk of rancid butters and ani-
mated cheeses. It is entering rapidly· into domestic use, and the
trade in oleomargarine has become large and important. The at-
tention of the national government has been attracted to it as a

nor shall he make or manufacture any oleaginous substance not produced
from milk or cream, with the intent to sell the same for butter or cheese
made from unadulterated milk or cream, or have the same in his posses-
sion, or offer the same for sale with such intent; nor shall any article, sub-
stance or compound so made or produced be sold, intentionally or other-
wise, as and for butter or cheese the product of the dairy; no person shall
coat, powder, or color with annotto or any coloring matter whatever, but-
terine or oleomargarine or any compound of the same, or any product or
manufacture made in whole or in part from animal fats or animal or vegeta-
ble oils not produced from unadulterated milk or cream, whereby the said
product, manufacture or compound shall resemble butter or cheese the product
of the dairy, or shall have the same in his possession with the intent to sell
the same, or shall sell or offer the same for sale. Whoever violates any of
the provisions of this section shall be guilty of a misdemeanor, and be pun-
ished by a fine of not less than fifty nor more than one hundred dollars
for the first offence, and shall be punished by a fine of not less than one
hundred dollars nor more than two hundred and fifty dollars for each sub-
sequent offence. This section shall not be construed to impair or affect the
prohibition of sections one and two of this act.
4. That no keeper or proprietor of any bakery, hotel, tavern. boarding house.

restaurant, saloon, lunch-counter or place of public entertainllllent, or any
person having charge thereof or emplo;yed thereat, shall keep, use or servo
therein, either as food for their guests, boarders, patrons or customers, or
for cooking purposes, any article made in violation of the provisions of
sections one, two and three of this act. Whoever violates the provisions of
this section shall be guilty of a misdemeanor and punished by a fine of not
less than fifty nor more than one hundred dollars for each offence.
5. That the authority to impose such fines, with costs, as are enumerated

in sections one, two, three and four of this act shall vest in the same court
that exercises jurisdiction of other criminal cases.
6. That all acts or parts of acts, so far as they conflict with the pro-

visions of this act, are hereby repealed.
7. This act shall be in force from its passage.
Approved March 1st, 1892.
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source of revenue. Its manufacture and sale have been made
the subject of careful regulation by congress, and the national reve-
nue derived from it is considerable. Manufacturers pay a tax of
$600 per annum; wholesale dealers, $480; and retail dealers, $48.
These petitioners had paid these taxes to the United States, which
were heavy, and were doing business under the impI'imatur of the
national government; and it was for doing that business that they
were arrested, tried, and jailed in this city of Norfolk. State leg-
islation against it is therefore regarded as invidious by the national
authorities, and the right of dealing in it will not be allowed by them
to be capriciously overthrown. Provincial prejudice against this
now staple article of commerce is natural, but a city of the size and
prospects of Norfolk as a world's entrepot ought not to be fore-
most in manifesting such a prejudice. My recollection is that there
.were no prosecutions under the meat act anywhere in the state,
except in Norfolk. I regret that it has been necessary to bring
such cases as those at bar before me. I regret that the necessity
for doing so has arisen in Norfolk; the criminal court of Richmond
having refused to entertain such prosecutions, holding the act of
March 1, 1892, obnoxious to the state constitution, as I hold it to
be obnoxious to the national constitution. I think it is palpably
obnoxious to both.
I will enter judgment for the petitioners, and order them to be

released from custody. If appeal is desired, they may be bailed
to await the judgment of the supreme court at Washington. If an
appeal is taken, the case will be accorded there a privileged hearing;
and I will facilitate, as far as I can do so, the appeal and an early
hearing.
Although unnece8sary, I will append here a notice of the recent

decision of the United States supreme court in the case of Plumley
v. Com., 15 Sup. Ct. 154. In that case the court had under review
a statute of Massachusetts prohibiting the sale in that state of oleo-
margarine if it was got up "in imitation of yellow butter," but
allowing it to be sold "in a separate and distinct form, and in such
a manner as will advise the consumer of its real character, free
from coloration or ingredient that causes it to look like butter."
The supreme court held that, though the act would have been in-
valid if it had prohibited the sale of oleomargarine generally in
undisguised form, yet that so far as it prohibited the coloring of oleo-
margarine yellow, so as to imitate butter, and thereby deceive the
consumer, the law was pro tanto valid. Even in restricting its de·
cision to the mere yellowing of oleomargarine, the court was held, by
three of the justices, to have gone too far. The court were unani·
mous as to the invalidity of any state law which should inhibit the
sale within its borders of oleomargarine, when prepared, labeled, and
sold as such, without deceit or fraud. Such is the case as to the
article for selling which the petitioners now before me have been
prosecuted, and the case of Plumley v. Com. is authority and war-
rant for my order setting them at liberty.

v.66F.no.1-4
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UNITED STATES v. PERKINS et al.
(Circuit Court of Appeals, Second Circuit. February 11, 1895.)

No. 85.

1. CUSTOMS DUTIES-WOOD PuLP-"DRY WEIGHT."
The term "dry weight," as used in paragraph 415 of tbe tariff act of

October 1, 1890, imposing a duty of six dollars per ton dry weight on
unbleached chemical wood pulp, and seven dollars per ton dry weight on
bleached chemical wood pUlp, does not refer to the absolute dry weight
of t;he material immediately after desiccation in a kiln, but to the air-
dry weight as understood in commerce.

2. SAME.
It seems that it is not customary to make an allowance for moisture in

wood pulp where the moisture does not exceed 10 per cent. of the total
weight.

This is an appeal from a decision of the United States circuit
court, Southern district of New York, reversipg a decision of the
. board of general appraisers, which affirmed the assessment of duties
made by the collector of the port of New York on certain "un-
bleached chemical wood pulp." The tariff act of October 1, 1890,
contains the following provision:
"415. Mechanically ground wood pulp, two dollars and fifty cents per ton

dry weight; chemical wood pulp, unbleached, six dollars per ton dry weight;
hleached, seven dollars per ton dry weight."

There is no question as to the classification of the merchandise
for duty, but the importers insisted that the dutiable weight was
not correctly ascertained by the customs officers. Mechanically
ground wood pulp contains 50 per cent., more or less, of water.
Chemical wood pulp, which is an absorptive material, is found in a
condition of practically absolute dryness only immediately after
desiccation in a kiln. As soon as it is exposed to the air, it begins
to take in moisture, and the amount of water thus absorbed by
its fibers varies with the varying hygrometric conditions of the
place where it is kept. The percentage of water, under some con-
ditions, is found to be as low as 6i per cent.; under other condi-
tions it rises to 13 per cent. or over. The collector determined
the dutiable weight of the importation upon the assumption that
the normal amount of water in chemical wood pulp was 10 per cent.
Re had tests made of the several lots imported, thus ascertaining
the difference between the kiln-dried weight and the actual weight
as imported. Where such difference did not exceed 10 per cent.,
he took the actual weight as the weight for duty purposes; where
such difference exceeded 10 per cent., he deducted the excess from
the actual weight, and exacted duty only on the residue. The im-
porter insisted that duty should be exacted only on the kiln-dried
weight.
James T. Van Rensselaer, for the United States.
Everitt Brown, for appellees.
Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges.


