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under the- statutes of Arkansas in force in the Indian Territory
(Mansf. Dig. ¢. 9, §§ 377, 394); and it is not improbable that this
was the only material issue that ever arose between the plaintiff
and the defendants,—the issue that determined whether the plain-
tiff should have a lien upon any property by means of which he
could have satisfaction of his debt. In our opinion, this was clear-
ly a final decision, within the rule established in Standley v. Rob-
erts, supra;, and was subject to review in this court. The motion
to dismiss the writ of error to review the order dissolving the at-
tachment is denied. The judgment in favor of the interpleader
and against the plaintiff, to the effect that the interpleader was
the owner of the property, is clearly a final judgment on an issue
squarely made by the pleadings between the plaintiff and the in-
terpleader under the Arkansas statutes to which we have referred,
and the motion to dismiss the writ of error to review that judg-
ment must also be denied.
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FIRST NAT. BANK OF BURLINGAME v. HANOVER NAT. BANK OF
NEW YORK.

(Circuit Court of Appeals, Eighth Circuit. February 20, 1895.)
No. 433,

BANERING—REGEIPT OF PROCEEDS OF DiscOUNT—ESTOPPEL.

A New York bank, at the request of S., the president of a Xansas bank,
discounted a note made by S. By direction of S., it placed the proceeds
of the note to the credit of the Kansas bank, and telegraphed 8. that it
had done so. On the receipt of the telegram, S. caused the proceeds of
the note to be placed to his credit in the Kansas bank, and used the same.
Held, that these acts constituted no evidence that the Kansas bank re-
tained or enjoyed the proceeds of the discount, so as to estop it to ques-
tion the authority of its officers to charge it with liability for the note.

In Error to the Circuit Court of the United States for the Dis-
trict of Kansas.

Elijah Robinson, for plamhﬁ in error.
C. N. Sterry, for defendant in error.

Before CALDWELL, SANBORN, and THAYER, Circuit Judges.

SANBORN, Circuit Judge. The Hanover National Bank of New
York, the defendant in error, brought an action in the court below,
and, after a jury trial, recovered a judgment against the First Na-
tional Bank of Burlingame, Kan., the plaintiff in error, for a balance
alleged to be due it on aecount. The writ of error was sued out
to reverse this judgment. At the trial there was but a single item
of the account in controversy. That was §5,000, which the New
York bank charged to the Kansas bank on December 24, 1890,
on account of a promissory note for that amount made by one
Sheldon, and discounted by the New York bank at his request.
Sheldon was the president of the Kansas bank, and the New York
bank maintained that the Kansas bank had agreed to pay this note
at maturity if Sheldon did not, and that it had authorized the charge
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of this item to its account in that event. The Kansas bank denied
that it had ever made any such agreement or given any such au-
thority. There was conflicting evidence upon this issue that it
is unnecessary to recite. But the evidence was undisputed that
the New York bank discounted this note on September 23, 1890;
that by direction of Sheldon it placed the proceeds of it on its books
to the credit of the Kansas bank, and telegraphed to Sheldon to
that effect on the same day, and that immediately upon the receipt
of that telegram by Sheldon these proceeds were placed to his
credit in the Kansas bank, and were used by him. The court
charged the jury:

“If you find from the evidence that there was originally a defect of author-
1ty upon the part of these parties to this transaction, and if you further find
that the defendant bank retained and enjoyed the proceeds of the transaction
made by Sheldon, that would constitute acquiescence, as effectual as the
most formal ratification afterwards, and the defendant, if you find that to
be the case, would be estopped from resisting the demand of the plaintiff here.
That is a matter for you to determine from the testimony, for upon the ques-
tion of authority the testimony is conflicting, and you must determine it for
yourselves.”

An exception was taken to this portion of the charge on the
ground that there was no evidence tending to show that the defend-
ant bank received and had the benefit of the loan in controversy.
‘We think this exception was well taken. We have stated the only
evidence the record discloses on this subject, and from that it
clearly appears that the Kansas bank was used by Sheldon as a mere
conduit through which to pass the proceeds of the discount from
the New York bank to himself. Just as soon as he learned that the
New York bank had credited the Kansas bank with this money on
its books, he caused it to be charged to the Kansas bank, and cred-
ited to himself on the books of the latter, and he used it. The
Kansas bank neither retained nor enjoyed the proceeds of this
discount, nor did it receive any interest, commission, or other bene-
fit from the transaction. As there was no evidence that it retained
or enjoyed the proceeds of this discount for the jury to consider.
the instruction that such retention and enjoyment might work an
estoppel of the right of the bank to guestion the authority of its
officers to charge it with the liability in issue obviously tended to
mislead the jury. An instruction which submits a material issue,
that is settled by the uncontradicted evidence in the case, to a jury,
as a disputed question of fact for them to determine, is mislead-
ing and erroneous. Smith v. U. 8., 151 U. 8, 50, 54, 14 Sup. Ct.
234, The judgment below is reversed, and the cause remanded,
with instructions to grant a new trial.

ST. LOUIS, I. M. & S. RY. CO. v. PHILLIPS et al.
(Circuit Court of Appeals, Eighth Circuit. January 2, 1895.)
No. 431.

1. ArPEAL—HARMLESS ERROR—UNNECESSARY PARTY PLAINTIFF.
A husband is not a necessary party to a suit for injuries sustained by
his wife before marriage, where the state statute provided that (Mansf.



