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JOHN SHILLITO CO. v. McCLUNG, Surveyor of Customs.
{Circuit Court of Appeals, Sixth Circuitt February 5, 1895.)
No. 24.

CosTs—DockET FEr IN COURT OF APPEALS.
The prevailing party in an appeal to the United States circuit court of

appeals is entitled to tax a docket fee of $20.

This was a motion to retax costs in the United States circuit court
of appeals.

Mortimer Matthews, for the John Shillito Co.
John W, Herron, U. 8. Atty., for McClung.

Before TAFT and LURTON Circuit Judges, and SEVERENS,
District Judge.

PER CURIAM. In this case the clerk taxed against the losing
party, the John Shillito Company, an attorney’s docket fee of $20;
and a motion has been made to retax the same, on the ground that
no authority exists by law to tax a docket fee in this court to be
paid to the attorney, solicitor, or proctor of the winning party. It
has been the uniform practice of the supreme court of the United
States to tax an attorney fee of $20 for the prevailing party in every
case where costs are given by the court. This is the construction
which has been put upon section 824 of the Revised Statutes of the
United States by the long practice of that court, as we have learned
by inquiry of the clerk of the supreme court. We therefore adopt it,
as applicable to the imposition of costs in this court. The motion to
retax costs is overruled.

DEPREZ v. THOMSON-HOUSTON ELECTRIC CO.
(Circuit Court, D. Connecticut. December 17, 1894.)
No. 732.

1. CosTs—REQUIRING ADDITIONAL SECURITY—PrACTICE IN EqQUITY.
Additional security for costs may be required in a suit in equity in a
United States eircuit court, foHowing the equity practice in t_he state courts,

2. FEpERAL CourTs—ForLowiNneg StaTE Pracrice v Equrty.

In the absence of any provision of law of the United States, or rule
prescribed by the supreme court, the federal courts exercise thelr dis-
cretion as to following the practlce of the state equity courts within the
district where qu%nons arise.

This was a suit by Marcel Deprez against the Thomson-Houston
Electric Company for infringement of a patent. Complainant was
a nonresident, and filed a bond for costs in the sum of $250. After
considerable testimony had been taken on both sides, defendant
moved for additional security for costs,

Edmund Wetmore, for plaintiff.

C. L. Buckingham, for defendant.

TOWNSEND, District Judge. Motion by defendant for an ad:
ditional security of $7,000 for costs. The exhaustive briefs filed
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by counsel show that the courts have exercised their discretion as
to the propriety of following the usages and practice of the state
equity courts within the district where such questions have arisen.
In the absence of a provision of law of the United States, or a
rule prescribed by the supreme court, a court may regulate its own
practice in suits in equity in order to advance justice. Bills v.
Railroad Co., 13 Blatchf. 230, Fed. Cas. No. 1,409; Cutter Co. v.
Sears, 9 Fed. 8; Cutter Co. v. Jones, 13 Fed. 567. I find that it
has been the practice of the court in this district to follow the equity
practice in the state courts, and to order an increase of security
in such cases. Stewart v. The Sun, 36 Fed. 307; Uhle v. Burn-
ham, 46 Fed. 500. In view of the circunstances disclosed by the
affidavits and at the hearing, I think a bond of $7,000 should not be
required. Let an order be entered for a bond of $2,000 in addi-
tion to the bond of $250 already filed.

ROBB et al. v. ROELKER et al.
(Circuit Court, 8. D, Ohio, W. D. February 28, 1895.)
No. 4,303.

1. ATTORNEY AND CLIENT—UNAUTHORIZED APPEARANCE — ELECTION OF REME:
DIES.

R. and 8. were seised, as trustees, of certain land which was leased to
L., with privilege of purchase for $10,000. One G. brought a suit against
R. and 8., asking that they might be declared to hold the land by way
of mortgage foy $10,000, and that it might be sold, and the proceeds ap-
plied to the payment of their mortgage, and to other debts of L., including
a judgment in G’s favor. R. and 8. were not served with process, and
K. & R., without authority, appeared as attorneys for them, and con-
sented to a decree for sale of the land. The land was sold, and the $10,000
and interest paid to K. & R., who, however, never paid it over to R. and
S. Upon discovering these facts, R. and S. brought suit against the pur-
chasers of the land, repudiating the acts of K. & R., and praying that the
sale might be set aside, and their rights in the land restored. Subse-
quently, they brought suit against the surviving members of the firm of
K. & R. to recover the $10,000 and interest. It seems that the two pro-
ceedings were not inconsistent, and that the bringing of the first suit was
not such an election to repudiate the acts of K. & R. as to estop the
plaintiffs to claim the money paid to them.

2. SAME—RATIFICATION OF UNAUTHORIZED ACTS OF ATTORNEY.

It appeared that certain proceedings taken by R. and S. against the es-
tate of a deceased partner of the firm of X. & R. had been held, in the
suit against the purchaser of the land, to be a ratification of K. & R.’s acts,
although R. and §. had withdrawn such proceedings, and attempted to re-
pudiate such ratification. Held, that this unsuccessful attempt could not
now avail defendants, and they could not insist that R. and S. had elected
not to ratify their acts.

This is an action by J. Hampden Robb and Charles E. Strong,
as trustees, against Frederick G. Roelker and Ferdinand Jelke, Jr.,
surviving partners of the firm of Kebler, Roelker & Jelke, to re-
cover moneys paid to the firm as attorneys for plaintiffs. The de-
fendants have answered, and plaintiffs demur to the answers.

Harmon, Colston, Goldsmith & Hoadly, for plaintiffs,
Kittredge & Wilby, for defendants.
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SAGE, District Judge. The plaintiffs were on the 13th of No-
vember, 1885 seised in fee of premises described in the petition,
situate in the city of Cincinnati, and leased by them to Moritz Loth,
with privilege of purchase for the sum of $10,000. On the date
above named, one Meyer Guggenheim, a judgment creditor of Loth,
filed a creditor’s bill in the state court; praying, among other
things, that these plaintiffs might be declared to hold said lands
by way of mortgage as security for the payment of the sum named
as the purchase price, but which, it was averred in the bill, was
in reality a loan, and that the lands might be sold, and the proceeds
applied first to the payment of said $10,000, and then to the satis-
faction of said Guggenheim’s judgment and other claims set up
as lien claims. The plaintiffs were not served with summons in
said action, personally or by publication; but on the 18th of Decem-
ber, 1885, Charles A. Kebler, then a partner with the defendant
Frederick G. Roelker, under the firm name of Kebler & Roelker, in
the practice of law at Cincinnati, without authority from or the
knowledge of the plaintiffs, entered, in the name of his firm, their
appearance in said action, and caused an answer, purporting to be
the answer of these plaintiffs, to be filed therein. Thereafter, and
prior to the 18th of May, 1887, the firm of Kebler & Roelker was
dissolved, and Kebler, with the defendants herein, engaged in the
practice of the law at Cincinnati under the firm name and style
of Kebler, Roelker & Jelke, as successors of Kebler & Roelker.
Thereafter, said firm of Kebler, Roelker & Jelke, without authorlty,
but falsely pretending to act on behalf of these _plaintiffs and in
their name, took all steps in said action which wére taken in their
name; and a decree purporting to be made by the consent of these
plaintiffs, but without their knowledge, authority, or consent, was
entered in the case, whereby it was directed that said premises
should be sold for the purpose of said action, and free of all claims
of these plaintiffs. A sale was made accordingly, and confirmed,
and there was then paid to Kebler, Roelker & Jelke, out of the pro-
ceeds, the sum of $11,361.66; said firm, through Charles Kebler,
pretending to be authorized to receive the same for and on behalf
of the plaintiffs. No portion thereof has been paid to these plain-
tiffs, or accounted for to them. All these facts are alleged in the
petltlon ‘

It is further alleged that said proceedings had by said firm were
solely without authority from the plaintiffs; that they had no
knowledge of the pendency of said action, nor of the proceedings
therein, until after the 23d of November, 1887, on which date Kebler
departed this life, leaving the defendants sole survivors of the firm.
The plaintiffs pray for judgment for $11,361.66, with interest from
the 16th of June, 1887. The petition was filed on the 30th of Jan-
uary, 1890.

The defendants filed separate answers, presenting, however, the
same defense. The first defense is that the complainants filed their
bill in equity in this court against August Voss and William
Stix, the purchasers of the lands sold by order of the state court,
as hereinbefore set forth, and that in said bill they repudiated, as
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unauthorized and fraudulent, the acts of said Kebler, professedly
on their behalf, in the case wherein said sale was ordered, and
claiming that the state court had no jurisdiction over them in said
proceedings, and that the sales to Voss and Stix and the deeds
thereunder were null and void, prayed that it should be so decreed,
and these plaintiffs, as trustees as aforesaid, be declared to be the
sole owners, in fee simple, of said premises, that their rights under
their lease to Loth be restored, and that said lease be held and de-
clared to be in full force and effect, and the rents accruing there-
under be ascertained, and adjudged to be a lien upon said lease-
hold. They allege that said suit is still pending in this court, and
is now, by said plaintiffs, being prosecuted and maintained.

The plaintiffs demur to this defense, for insufficiency. The de-
fendants’ contention is that, by instituting the suit against Voss
and Stix, plaintiffs elected to disavow any relations to or claim
upon the law firm of which Kebler was a member, or upon the de-
fendants as the survivors of the succeeding firm. That a party
cannot occupy inconsistent positions, and that, where he has an
election between two or more courses of proceeding, he will be
confined to that which he first adopts, as stated in Bigelow on
Estoppel, at page 578, is an’ established rule of the law of estoppel.
It is subject, however, to certain qualifications. In Coleman v.
0Oil' Co., 51 Pa. St. 74, a company, having bought in shares of its
own capital stock, afterwards divided them among the then stock-
holders pro rata. A stockholder who had, between the time of the
purchase and the time of the distribption, assigned a part of his
stock, sued the company for a pro rata of the shares, on the basis
of the number held by him at the time of the purchase. The
court held-that his action was an affirmance of the purchase, and
that he could not thereafter allege that the company’s funds were
misapplied; as to him, the distribution was an equitable one. The
court said, “Whatever we might think of it in a different action,
we can, in this action, regard it in no other light than a valid
corporate act.”

The case of Vulcanite Cr, v. Caduc, 144 Mass. 85, 10 N. E. 483,
is in point. There was an action by a corporation against its treas-
urer, who had misappropriated its funds, and, without authority,
lent them to the National Color-Printing Company, of which he was
also treasurer. The plaintiff brought an action of contract against
the last-named company, and afterwards sued the treasurer for
the misappropriation of its funds. The treasurer claimed that this
suit was a ratification of his acts, and discharged him from liability
to the plaintiff for the alleged misappropriation. The supreme
court said that it might be that the National Color-Printing Com-
pany would have the right to insist that bringing the suit was, as
to itself, a ratification of the loan, and an election between two
remedies, but held that the principle did not apply where there is a
right to resort to two parties by remedies which are not inconsist-
ent. We quote from the decision:

“Take the case before us. The plaintiff discoveré that its treasurer has -
misused its money, and wrongfully lent it. Why may it not ptoperly say
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to him: - ‘We hold you responsible for-this misuse. We. will reduce our
damage by recovering what we can from the borrower, but shall look to
you for indemnity for such damage as we finally sustain from your mis-
conduet’?’ This is all that bringing a suit against the borrower, in whatever
form, necegsarily says or implies. There is nothing inconsistent in the two
positions. There Is nothing in the pature or the justice of the case which
should preclude the principal from pursuing this course, which is for the
interest of the agent. To hold that bringing a suit under such circumstances
not only ratifies the loan, so far as the borrower is concerned, but condones
the offense of the agent, and relieves him from all liability, would be car-
rying the doctrine of implied ratification to an unreasonable and unjust
extent.”

Applying that decision to thls case, the plaintiffs are not estopped
from prosecuting their action against the defendants. But this
question is really nothing more than a moot question. On the
26th-of November, 1889, before the answers to which the demurrers
are interposed were filed, the case, which is made the basis of the
answer to which the demurrer is filed, was dismissed by this court
for the reason that prior to the commencement of that case the
plaintiffs had affirmed the agency of Kebler & Roelker, by causing
themselves to be made parties defendant to a petition filed in the
court of common pleas of Hamilton county by the administrator
of Charles A. Kebler, then deceased; setting forth, among other
things, that Kebler died intestate and insolvent, and that it was
necessary to sell the realty belonging to his estate, described in the
petition, in order to provide means to pay debts. The plaintifis
herein, as defendants and cross petltloners in that case, set up the
sale of their property under the supervision of Kebler & Roelker,
as their attorneys, and alleglng that the proceeds of said sale were
paid to said firm of Kebler, Roelker & Jelke, and that no portion
thereof had been paid or accounted for to them, prayed that it
might be decreed to them out of the proceeds of the sale of the
land belonging to the estate of Charles A. Kebler. Subsequently,
that is to say, on May 17, 1888, the plaintiffs withdrew, by leave,
their answer and cross petition, and filed a demurrer, on the ground
that they were not proper parties to the case, which demurrer was
sustained by the court; and they were on May 26, 1888, dismissed,
with their costs. This court, however, held that by their action
in that case they had recognized Kebler & Roelker and Kebler,
Roelker & Jelke as their attorneys, and that they were bound by
that recognition, and therefore dismissed the bill. The case was
taken by appeal to the supreme court of the United States, where
on the 15th of October, 1894 (155 U. 8. 13,15 Sup. Ct. 4), the dismissal
was affirmed. It appears, therefore, that the first and decisive elec-
tion by the plaintiffs was to recognize the sale made without their
knowledge and authority, and to hold the defendants in this case
responsible, That election was also an affirmance or ratification
of their assumed agency. The subsequent attempt to repudiate
their authority failed, and cannot avail the defendants in this action..

The demurrer will be sustained, with leave to the defendants to
present an amended answer within 20 days, and apply for leave to
. file the same, :
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LEROY & C. V. AIR-LINE R. CO. et al. v. SIDELL.
(Circuit Court of Appeals, Second Circuit. February 11, 1895.)

1. CORPORATIONS—CONTRACTS. OF OFFICERS—RATIFICATION,

S. entered into a contract with the L. Ry. Co. and the M. Ry. Co. by
which 8. undertook to build the road of the 1. Ry. Co., which was to
exectute and deliver to 8. its first mortgage bonds, at the rate of $10,000
per mile, delivery of such bonds to be made for each five miles of road,
-as completed, and also to deliver to 8. all its capital stock and all town-
‘ship local-aid bonds received by it. The M. Ry. Co. agreed to guaranty
the bonds of the L. Ry. Co. as they should be issued, and was to receive
all the stock not required to be delivered to townships for local-aid
bonds, and was to have the right to complete the road if S. failed to do
g0, and in that event to receive the bonds, ete. After the road had been
partially built, G., the president of the M. Ry. Co., notified S. that it must
stop at P.,, a point some distance short of the terminus specified in the
contract, and that the M. Ry. Co. would guaranty no bonds for con-
struction beyond that point. The L. Ry. Co. notified S. that he must
abide by G.’s orders. It appeared that G. signed the contract with 8. in
the name of the M. Ry. Co., without its seal, and without any vote of

- the directors authorizing it, but that the company afterwards recognized
the contract, and treated the road as one being built for it; that G. had
general charge, as president, of the entire system of the M. Ry. Co:; and
that the company was accustomed to ratify whatever he ordered done in
reference to its affairs. Held, that the M. Ry. Co. was responsible for
the act of G. in refusing to carry out the provisions of the contract in
reference to guarantying the bonds.

2. CoNTRACTS—LTABILITY FOR BREACH.

Whether the M. Ry. Co. was liable, in consequence of such refusal, for
the profits which would have been made by S. upon a completion of the
whole road, quaere.

8, PRACTICE—SEVERAL JUDGMENTS IN JOINT ACTION,

S. having sued the two railway companies jointly for the damages caused
by his being prevented from completing the road, for extra work, and
for the value of certain township bonds not delivered, separate verdicts
and judgments were rendered against the two companies, that against
the M. Ry. Co. based on the breach of contract as to completion of the
road, and that against the L. Ry. Co. on the other causes of action.
‘Whether such separate recoveries, inh the action against the defendants
jointly, were proper, quaere.

4, SaAME—JoINT WRIT OF ERROR ON SEVERAL JUDUMENTS.

Whether a writ of error taken by two defendants jointly, to review a

several judgment against each, is correct practice, quaere.

In Error to the Circuit Court of the United States for the South-
ern District of New York.

Winslow S. Pierce (Rush Taggart and D. D. Duncan, of counsel),
for plaintiffs in error.

Chas. D. Ingersoll (Albert Stickney, of counsel), for defendant in
error.

Before WALLACE and LACOMBE, Circuit Judges.

WALLACE, Circuit Judge. This is a writ of error by both de-
fendants in the court below to review a several judgment for the
plaintiff against each, entered upon the verdict of a jury. By
the verdict the jury found against the defendant the Leroy &
Caney Valley Air-Line Railroad Company in the sum of $23,414,
exclusive of interest, and against the defendant the Missouri Pacific



