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returned to counsel for plaintiff in error on the ground that the
application came too late. He now applies for leave to renew the
motion, and to file the motion papers.
No showing of diligence in preparing this motion for rehearing

is made, and we think that the lapse of time from May 7, 1894, to
November 24,1894, evidences such a lack of diligence that we ought
not now to hear this motion. Motions for rehearings should be
made within the 60 days fixed by the order of this court for the
retention of the mandate to the lower court, unless it clearly appears
that counsel was not informed of the decision, or that he could not
have ascertained the facts on which his motion is based, by the ex-
ercise of reasonable diligence, within that time. The mistake upon
which this motion is based is that the original record in the court
below shows that the assignment of errors was filed September
10,1893, while the printed record in this court shows it to have been
filed September 18, 1893. We can conceive of no reason why coun-
sel could not have ascertained this fact within 60 days of the de-
cision affirming the judgment of the court below, as notice of that
decision, and of the ground on which it was made, was mailed to him
on the day it was filed. The motion for leave to file this petition
for rehearing must be denied, and it is so ordered

WHITE et aI. v. EWING.
(Circuit Court of Appeals, Sixth Circuit. February 5, 1895.)

No. 212.
CIRCUIT COURTS-JURISDICTION-ANCII,LARY SUITS-AMOUNT IN DISPUTE.

Has the circuit court of the United States, in a general creditors' suIt
properly pending therein for the collection, administration, and distribu-
tion of the assets of an insolvent corporation, the jurisdiction to hear
and determine an ancillary suit instituted in the same cause by its re-
ceiver, in 'accordance with its order, against debtors of such corpora-
tion, so far as in said suit the receiver claimed the right to recover from
anyone debtor a sum not exceeding $2,000? Reid, by the circuit court
of appeals for the Sixth circuit, that the question should be certified
(Act March 3, 1891, § 6) to the supreme court of the United States for
its proper decision.

Appeal from the Circuit Court of the United States for the South-
ern Division of the Eastern District of Tennessee.
This was an ancillary suit, instituted by Boyd Ewing, as receiver

in the main cause of Bosworth against the Cardiff Coal & Iron Com-
pany, against J. H. White and numerous others. From the decree
entered, both parties appeal. The circuit court of appeals reserves
the question of the jurisdiction of the circuit court for decision by
the supreme court upon certificate.
John W. Yoe, John F. McNutt, and Tully R. Cornick, for appel-

lants.
Pritchard & Sizer (Clark & Brown, of counsel), for appellee and

cross appellant.
Before TAFT and LURTON, Circuit Judges, and SEVERENS,

District Judge.
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PER CURIAM. The Oardiff.Coal & Iron Company was a corpo-
ration organized under'the laws of Tennessee, with power to pur-
chase real estate, to establish manufacturing plants thereon, to im-
prove and subdivide the land, and to sell the same in lots. It sold
many lots to different persons, more than 100 in all, and took their
notes in part payment of the purchase price therefor. It became
financially embarra.ssed, and the improvements begun by it were
abandoned. Bosworth, a citizen of Massachusetts and a judgment
creditor in the sum of $2,300, filed a general creditors' bill in the
court below against the company. He alleged the insolvency of
the company, the wa,sting of its assets by abandonment, and his
inability under the laws of Tennessee, by reason of the incum-
brance of a mortgage, to levy execution on the real estate and im-
provements which, with choses in action, constituted the only avail-
able assets of the company; and he prayed for the sale of the prop-
erty, and the collection of its choses in action, and the distribution
of the proceeds among the creditors found to be entitled. He fur-
ther asked the appointment of a receiver and an injunction against
further disposition of assets by the company. A receiver was ap-
pointed, and ordered to take possession of all the assets of the com-
pany, and to manage and protect the same for the benefit of the
creditors, under. order of the court. He was further ordered "to
ascertain and report to the court what assets the company had,
the kind and situation thereof, and any proper steps to be taken in
respect thereto; especially any debts or liabilities to the company,
and the amount and kind thereof." Creditors were ordered to file
their claims against the company in the court on or before a ceI'-
tain date, a.nd due pnblication of the order was ordered. SUbse-
quently the receiver filed the following petition in the case:
"To the Judges of the Circuit Court of the United States for the Southern

Division of Eastern District of Tennessee: Your petitioner, Boyd EWing,
respectfully represents and showil the court that he was heretofore appointed
receiver of this court in the above-named case, which is a general creditors'
bill, brought to wind up the affairs of the defendant company as an insolvent
corporation, and to administer its assets for the benefit of its creditors. The
record of the case as made up to this time is referred to without going further
into detail, which is not deemed necessary for the purpose of this petition.
Petitioner, as such receiver, was directed in the order of appointment to make
report to the JUly rules in regard to the debts, assets, property, and general
condition of the defendant company, which he has done. Petitioner shows
the court that a large portion of the assets of said company consists of prom-
issory notes due said company, amounting in the aggregate to about the sum
of $225,000, given for land purchased from said company, with liens retained
to secure same. There are also debts by account to the amount of about
$14,000 due said company. On all of said notes and aCl;vunts, your petitioner
is informed and believes that it will be necessary to bring suit or suits' to col-
lect the same, and he has been requested to bring such suits by the creditori'
in this court, and comes by this petition fpr specific authority and directions
to institute suit, and as to his duty in respect thereto. Petitioner is advised
and informed that, in order to save costs and the expense of many suits, it it!
proper, if it may be done, to bring in all the debtors by bill or petition in thE'-
above case in one SUit, and is so requested by creditors. Petitioner further
shows that to sue said debtors separately would reqUire one hundred (100!'
suits or more, with the enormous expense incident thereto. Petitioner fur·
ther shows that it woul<:J. be proper, in his judgment, to allow him to sell,
on sucb terms as be may tbink best, certain personal property of defendAnt
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company on hand. and of no use or service, consisting of surplus office fur-
niture .and fixtures, pipe fittings, tools, hotel range, fixtures, etc., live stock,
and other personal property, excepting notes and accounts, and petitioner asks
authority in this respect also. Premises considered, petitioner prays for all
such orders and directions as w111 enable him to fully discharge his duty in
regard to the matters set forth in the foregoing petition, as well as for such
general instructions, if any, as the honorable court may see proper to give."
Thereupon·the court made the following order:

"Nashville, Tenn., July 11th, 1891. At Chambers.
"Upon application by the foregoing petition, the receiver in this case is

ordered and directed to institute suit by proper bill or petition in the pending
case against all persons indebted to the defendant company (the Cardiff Coal
& Iron Co.) by note or account, as set forth in his petition. Such suit may be
brought without any additional bond to that already given for costs of the
principal cause. The receiver is also authorized and allowed to proceed to
sell, on such terms as he may deem best for the interest of all concerned,
the personal property of said defendant company referred to in his petition,
and such other personal effects belonging to the said company, except the
notes and accounts due it, as he may think best, in advance of the hearing of
the cause. He will report his action in the premises to the court after mak-
ing sale of such personalty. An entry in conformity with this order and
permission will be made by the clerk upon the minutes of the court in said
cause. [Signed] Howell E. Jackson, Circuit Judge."
In pursuance of this order, the receiver filed his bill in the cause,

as follows:
"Boyd Ewing, a citizen of Hamilton county, Tennessee, and receiver in the

above cause, brings this bill and petition,as such receiver in said cause,against
the defendants named below, and residents and citizens of the places stated,
to wit: [Here follow the names of 130 persons, of whom 30 were alleged to
be citizens of Tennessee, and the remainder citizens of other states.]"
The bill then proceeds
"Said defendants above named are indebted to the Cardiff Coal and Iron

Company by notes given for lots or parcels of land from said com-
pany, it being a real-estate company. The amounts due from said defendants
are shown below, where the note or notes, with dates when due and the parcel
of land for which given, are stated, in connection with the name of each de-
fendant, as follows: [Then is set forth a list of the defendants before named,
with the number and amount of the notes owing by them, together with the
lot or lots for which each note was given. The amounts alleged to be due
from the several defendants, respectively, were in most cases less than
$2,000.]"
The bill then proceeds:
"A map of said company's land is registered in the register's office of said

Roane county, Tennessee, and a correct copy of the map is herewith filed as
Exhibit No.1, and made part hereof, for further and perfect description of
the lands, but not .for copy. Special liens were retained in each case in the
deed to each purchaser to secure the deferred payments of purchase money,
and copies of the deeds will be filed on or before the hearing, if necessary.
Your petitioner is advised that he has the right to have said liens in favor of
said company so retained enforced in this court by sale of said lots in satis-
faction of the baiances of purchase money, and to have decrees against each
and all of said defendants separately for the amounts due upon their several
notes. In addition to the debts due said company for real estate purchased,
the defendants below named are indebted to said company in the amounts
and manner stated, with residence and citizenship stated, that is to say:
[Then follows a list of debtors of the company not lot purchasers.]"
The bill proceeds:
"Petitioner is advised that he has a right to collect said debts. and bring

them into the office of this court for administration, as part of the assets of



WHITE V. EWING.

said company, and for this purpose to have decrees thereon. Your petitioner
respectfully shows that some of said notes are in the possession of others
by hypothecation or pledge as collateral security for debts, but the title is in
said company, and your petitioner desires and is advised that he has the
right to collect the same subject to the rights growing out of the pledge, and
to have the balance of proceeds over and above the debts secured by the pledge
brought into court, as part of the assets to be administered as aforesaid, and
for this pmpose parties holding said collateral are in like manner made de-
fendants hereto; and petitioner does not admit the validity of any contract
or pledge, as he has not personal information, but submits to the court this
question, and calls on the holders of the collateral to disclose all the facts of
the transaction. This discovery in case of banks to be made by the presi-
dents of such banks. The holders of such collateral, the particular collateral,
the names and the residencell of the holders are as follows: [Then follows
the list of collateral holders. with the amounts of the same respectively held
by them.] Your petitioner fmther states and shows that the above-named
case, in which this petition or bill is filed, is a general creditors' bill, pending
in this court to wind up the affairs of the defendant Cardiff Coal & Iron Com-
pany as an insolvent corporation. and to administer its assets as a trust fund
for the benefit of all its creditors ratably, said company, as stated, being a
corporation organized under the laws of Tennessee. For this purpose, and
to better effectuate this object, your petitioner has been duly appointed re-
ceiver of the property and assets of said company by this comt, and he has
qualified and entered upon his duties as such, under the general directions
common in such cases. Your petitioner, upon examination, ascertained the
debtors were very numerous, as will be seen, and that the debts could only be
collected by suit, and that the expense of separate suits would result in
an unnecessary and enormous loss of the assets, and that such course would
also, for obvious reasons, be almost impracticable and endless. In this situa-
tion your petitioner applied to this honorable court for specific instructions as
to his right and duty in the matter, and an order has been duly made by this
, court directing this suit as brought. Said application for instructions and
the order thereon are on file in the case, and referred to. All or nearly all
of said notes provide for attorney's fees in case of suit thereon, and petitioner
is advised he has the right to recover the same in this suit for the purpose
of paying same. Premises considered, let those named as defendants hereto
be made such by process according to the practice of the comt against the
defendants residing in the state, and as to the nonresidents, on whom process
cannot be served, let an order be made pursuant to the act of congress (18
Stat. 472) directing such defendants to appear on a day to be fixed in the
order, and plead, answer, or demur, and let such order be served upon such
nonresident defendants, whereYer found, or, in case such service of order
cannot be had, let publication be made as the court may direct, as to anyone
or more of such defendants who cannot be so served. On the hearing, let
petitioner have decree against each and everyone of the defendants for the
amounts so due from each, with all proper interest and reasonable attorney's
fees, to be ascertained by reference, if necessary. Let the parcels of land
on which Hens exist for balance of purchase money, as shown herein, be sold
on time in bar of the eqUity of redemption, for the satisfaction of such decrees,
and let them have execution for any balance not so satisfied. Let decree be
made against the other defendants named who are indebted to said Cardiff
Coal and Iron Company. Let the proceeds arising from any of said notes
held as collateral be applied in satisfaction of any debt for which the court
may hold that they are legally and validly held, and let the surplus be paid
over and go Into the general assets for creditors. Finally, grant all such
orders and decrees, special and general, as will fully effectuate the objects of
this bill, as well as all proper and general relief upon the facts of the case."

Subpoena was issued and served on the resident defendants, and
an order of publication made against those nonresident lot-purchas-
ing defendants whose notes were a lien on their lots. No exception
was taken to the form of the bill by demurrer or otherwise. The
defendants nearly all answered, denying their liability. The cause
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was referred to a master, and on his report decrees were entered
against those found to be indebted. The decrees against individual
defendants were, in a majority of. instances, for sums less than
,2,000. The lots were ordered sold to pay the amounts so found due.
A ppeals from these decrees were duly taken and perfected by the
drfendants. The nonresident defendants who had answered were
permitted to withdraw their answers by Judge Key, holding circuit
court, and decrees against them iIi personam were then refused.
The right of the court to do this is denied by the receiver, and it is
made the basis of his cross appeal.
Questions on the merits of the defenses are made by many of the

defendants below. But the fir'st issue presented for our considera-
tion is that in respect to the jurisdiction of the court below to en-
tertain the bill of the receiver, and to enter decrees thereon. We
conceive that any objection to the receiver's bill on the ground that
it is multifarious, or that it should have been filed as an independ-
ent bill, was waived by the filing of answers without making it,
and, in case of the nonresidents, by the withdrawal of their answers,
with the consequent decrees by default. More than this, we cannot
think, after the decision of the supreme court of the United States
in Railroad Co. v. Cox, 145 U. S. 593, 12 Sup. Ct. 905, that there is
any doubt of the right of the receiver in this cause to bring actions
in the federal court without regard to the citizenship of the parties
thereto, because his suit, being only maintainable on the authority
of an order of the United States circuit court, authorizing him to
bring it, is one arising under the constitution and laws of the United
States, and is thus manifestly within the jurisdiction of the circuit
court of the United States, by virtue of the first section of the act
of March 3, 1887, as corrected by the act of August 13, 1888 (25 Stat.
433), provided that the amount in controversy exceeds, exclusive of
interest and costs, $2,000.
But a much more difficult question arises when the receiver em-

braces, in his suit, defendants against whom he neither claims nor
recovers an amount exceeding $2,000. The defendants who raise
this question of jurisdiction were each of this class. Had the cir-
cuit court the power to authorize its receiver to sue, in the pending
cause, persons for less sums than $2,000, and to enter decrees there-
for? This is a question which might have been carried directly to the
supreme oourt, under section 5 of the circuit court of appeals act
(11 O. C. A. viL). The jurisdiction of the circuit court to make the
order to entertain the bill and to enter the decrees is based on the
view that the entire estate of the debtor company was in the hands
of the court for administration and distribution, and that the right
to enforce the collection of sums less than the usual jurisdictional
amount of $2,000 is merely ancillary or auxiliary to granting the
relief sought in the original bill, of which the court is conceded to
have had jurisdiction. .
Because we find difficulty in reaching a conclusion on the ques-

tion, and because it is of a class of questions which congress has
provided may be examined on direct appeal to the supl'eme court,
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it is ordered that, upon the fOl'egoing statement of facts, the foJ-
l?wing question, concerning which this court requests the instruc-
tiOn of the supreme court of the United States for its proper decision,
be certified to that court, in accordance with section 6 of the act
to establish circuit courts of appeals, approved March 3, 1891 (11
C. C. A. x.):
"Question: Had the circuit court of the United States, in a general credo

ib:rs' properly pending therein for the collection, administration, and dis-
trIbution of the assets of an insolvent corporation, the jurisdiction to hear
and determine an ancillary suit instituted in the same cause by its receiver,
in accordance with its order, against debtors of such corporation, so far as
in said suit the receiver claimed the right to recover from anyone debtor
a sum not exceeding $2,0001"
It is further ordered that the consideration of all other questions

in this cause be stayed until the action of the supreme court upon the
foregoing certificate be certified to this court.

TUTTLE v. CLAFLIN et a1.

(Circuit Court of Appeals, Second Circuit. February 11, 1895.)

EQUITY PRACTICE-FINAL DECREE.
T. brought suit against C. for infringement of a patent Upon final

hearing a decree for an accounting was entered, and the cause referred
to a master, who reported a large sum due to the complainant. On ex-
ceptions to tile master's report, a decree was entered, sustaining certain
exceptions, and adjudging that the complainant might have the cause sent
back to tile master for further proofs, if he should elect to do so, by filing
a notice to that effect in the clerk's office within 60 days, and that in
default of such election the complainant recover six cents damages and
the costs up to the order of reference, and that the costs of the proceed-
ings before the referee be taxed in favor of the defendant. The com-
plainant appealed from the decree. HeltZ, that such decree had all the
essential elements of a final decree, and might properly be treated as
SUCh.

This was a motion for a writ of supersedeas, issuing out of the
circuit court of appeals, to stay all proceedings in the cause in
the United States circuit court for the Southern district of New
York until the hearing and decision by the circuit court of appeals
of the appeal that had been taken therein.
The suit was in equity, for the infringement of certain letters patent fOl'

improvements in crimping and ruffling machines. The final hearing resulted
in an interlocutorY decree for an accounting. 19 Fed. 599. The master re-
ported $76,215.85 due to the complainant, as profits. The defendant filed
exceptions to this report, some of which were sustained, The court set aside
the report. On April 10, 1894, a decree was entered on this decision, of
which the operative part is as follows: "Ordered and decreed that the said
exceptions, so far as they relate to said lJ.uestions, especially the eleventh,
twelfth, seventeenth, eighteenth, and twentieth exceptions, be, and the same
are hereby, sustained, and that the said report be, and hereby is, set aside;
and it is further order and decreed that the complainant may, if he desires,
have the cause sent back to the master for further proofs and for a further
report thereon, such election to be expressed by a notice in writing to be filed
with the clerk of this court within sixty days after the entry of this decree.
That in default of such notice the complainant recover of the defendants the
sum of six cents damages, and that the complainant recover of the defend·


