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injuries, the plaintiff may in general proceed for all in one action.”
Chit. Pl 202. “Several counts may be joined in ome action on a
penal statute for different penalties of a similar nature.” 1d. 200.
The petition is substantially in accordance with the Ohio Code of
Civil Procedure. If the question be considered under the Code,
there is no misjoinder; for it was held in Railroad Co. v. Cook, 37
Ohio St. 265, 272, that the statute providing for the ]omder of
actions should be construed liberally for the purpose of preventing.
multiplicity, and that different causes of action for penalties under
a state statute may be united in the same petition. In addition,
it may be said that, under section 921 of the Revised Statutes of
the United States, if a separate action had been brought for each
of the causes set up in the petition, they might be tried together.
It would hardly be worth while, therefore, to compel the pleader
to separate them, and to bring three actions,

SNOW v. MAST et al.
(Clrcuit Court, S. D. Ohlo, W. D. January 14, 1893.)
No. 4,696.

COPYRIGHT oF PHOTOGRAPE—EQUITY JURISDICTION OF SUIT FOR INFRINGEMENT
—83, Fep. 628, REVERSED ON REHEARING.

This was a suit by Blanche 1. Snow against Phineas P. Mast, J.
8. Crowell, and T. J. Kirkpatrick, for infringements of copyrights of
photographs. On the hearing upon a demurrer to the bill the de-
murrer was sustained. 63 Fed. 623. -Complainant filed a petition
for a rehearing, and for leave to amend the bill, and thereupon the
following order was entered:

This cause came on to be heard upon the petltlon of the com-
plainant for a rehearing of the demurrer of the defendants, and for
leave to amend the bill, and was argued by counsel for both parties;
and thereupon, upon consideration thereof, it is ordered, adjudged,
and decreed that the entry herein dismissing the bill be, and the
same is hereby, set aside, and that the demurrer be, and the same
is hereby, overruled, with leave to the defendants to answer within
15 days; and it is further ordered that the bill stand amended as
prayed for in said petition.

[t ]

JONATHAN MILLS MANUF'G CO. v. WHITEHURST et al
(Circuit Court, S. D, Ohio, E. D. December 1, 1894.)

’ No. 632.

JUuDGMENT—RES JUDICATA-—DECREE FOR ASSIGNMENT OF PAT ENT.

A decree of a court having jurisdiction, finding that the title to eertain
patents was held by a defendant in trust for a corporation, and that re-
ceivers of the corporation were entitled to have the patents assigned to

- them, ordered the making of such assignment, which was:executed and
delivered accordingly, Held, that in a subsequent suit for infringement of
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one of such patents, brought by one claiming under said defendant with
notice of the rights of the corporation and the receivers, such decree and
assignment were a complete defense, although in the bill on which the 'de-
cree was rendered said patent was not specifically mentioned, it being
within the general averments of the bill.

This was a suit by the Jonathan Mills Manufacturing Company
against M. C. Whitehurst and others for infringement of letters
patent No. 267,098, issued to Jonathan Mills November 7, 1882, for
improvements in machines for bolting flour. A decree for com-
plainant was rendered (56 Fed. 589), but, on petition by defendants,
a rehearing was granted (60 Fed. 81), and proofs were taken under
the order for a rehearing. C .

At the original hearing of the case complainant based its title
to the patent in suit on certain assignments and other instruments
in writing, which were described in the opinion rendered on such
hearing as follows:

On the 23d day of January, 1883, Jonathan Mills, the patentee, assigned ab
his right, title, and interest in and to the patent in suit to the Phoenix Foun-
dry & Machine Works, a corporation having its home office and principal
place of business at Terre Haute, Ind. On the 18th of December, 1883, the
Phoenix Foundry & Machine Works, “in consideration of $1,000 cash in hand
paid, and for a note for $1,000, due in six months, made by Jonathan Mills
to the Phoenix Foundry & Machine Works,” agreed, in writing, to assign to
Myron W. Clark the patent in suit, and certain other patents and rights and
personal property. It was stipulated in the agreement that Clark should sell
“the said property,” and apply the proceeds—First, to the payment of $1,000
to Mills; second, to the payment of said note made by Mills; and, third, to
pay to Mills any balance or surplus. Then follows a provision that no lia-
bility shall attach to Clark, excepting to account for proceeds of sales, and
the Phoenix Company, “in assigning said property, guaranties no value there-
to.” This contraet is signed by the Phoenix Company and by Clark. Sub-
joined is a declaration, signed by Clark and by Mills, that Clark holds the
property as trustee for Mills, and as security for the payment of $1,000 due
him by Mills, and to be retained from the proceed of sales, which, however,
were not to be made within six months without his consent. Then follows
the substitution on the 21st of June, 1884, by Mills, of George T. Smith for
Clark as trustee. Meantime, on the 20th of December, 1883, Clark bad as-
signed to Smith, in consideration of $1,065, the patent in suitf, and certain
other patents included in the assignment to him by the Phoenix Company,
but not still other patents and certain personal property included in said as-
signment. On the 15th of August, 1892, Smith, in consideration of $100, as-

. signed the patent in suit to Charles Wardlow, of Columbus, Ohio, and, on the
next day, Wardlow, in consideration of one dollar and other valuable consid-
erations, assigned the same to the complainant. By an instrument in writing,
not dated, but recorded in the patent office July 1, 1891, Jonathan Mills, in
consideration of one dollar and other valuable considerations, assigns all his
interest in said patent to the complainant. This assignment contains a stipu-
lation that the complainant should pay 10 per cent. of all royalties collected
by it “for infringements” to Mills,

The petition for rehearing alleged newly-discovered evidence, consisting of
the decree of the circuit ecourt of Wayne county, Mich., in which it was de-
termined that the patent in suit was the property of the George T. Smith
Middlings Purifier Company, and that George T. Smith had transferred the
patent, which he held as trustee for said company, in fraud of the creditors.
The petition also set forth that the assignment from Jopathan Mills to the
complainant herein contained full notice of the rights of the George T. Smith
Middlings Purifier Company, and that complainant was charged with such
notice when it procured Smith to make the transfer of the patent in suit to
Charles Wardlow, and from Wardlow to the complainant company. See 60
Fed. 81. ‘
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The petition also set forth that prior to the said transfer of Mills to the
complainant company he had assigned all his right, title, and interest in the
patent here in suit to the Cummer Engine Company, of Cleveland, Ohio, and
that such assignment was dated March 13, 1884, and duly recorded in the
United States patent office before the time the complainant’s company had ac-
quired any title to the patent.

The answer to the petition for rehearing denied that Smith held the patent
in trust for the George T. Smith Middlings Purifier Company; denied that prior
to the assignment to Wardlow he had attempted to assign any. rights in the
patent to his wife, Hliza B. Smith; denied that such assignment was filed
in the patent office; and denied that Eliza B. Smith ever made any assign-
ment to one €harles H, Plummer, or other person, of the patent in suit. The
answer admitted that the suit was filed in the circuit court for the county of
‘Wayne, Mich.,, by the receivers of the George T. Smith Middlings Purifier
Company against Smith, his wife, and Plummer, as alleged in the petition
for rehearing; admitted that the decree of the court upon full hearing and
testimony in open court found that Smith did hold the title to the patent No.
267,098 in trust for the George T. Smith Middlings Purifier Company, did
order that Smith reconvey the title to the receivers, or that the decree itself
should operate as an assignment, transfer and release of all the right, title,
and interest which either George T. Smith, Eliza B. Smith, or Plummer, or
any of them, had in said patent at the time of filing the suit, to wit, August
13, 1890; but it insisted that said decree had no force and effect for the pur-
pose of transferring said letters patent No. 267,098, because the said letters
patent were not mentioned by name, date, and number in any allegations
in the pleading in said cause,-or upon any proofs taken in said cause. The
answer further denied that Jonathan Mills did on March 15, 1884, and on Feb-
ruary 1, 1886, assign all his right in the patent on which this suit is brought
to the Cummer Engine Company, of Cleveland, Ohio, for the reason that said
Mills had parted with all his right, title, and interest in said patent No. 267,-
098, and that said legal title was in George T. Smith; and alleged that said
conveyance to the Cummer Engine Company was null and void and of no
effect for that reason. E

In support of the allegations of the petition defendants introduced In
evidence certified copy of the decree of the Wayne county circuit court
of Michigan, referred to in the petition for rehearing; also certified copy
from the records of the United States patent office of the assignment
from the Consolidated Middlings Purifier Company and the George T. Smith
Middlings Purifier Company to Eliza B. Smith; also certified copy from the
records of the patent office of the agreement between Eliza B. Smith and
Charles H. Plummer, dated July 16, 1890; also certified copy from the rec-
ords of the patent office of the assignment from Eliza B. Smith, George T.
Smith and George W. Weadock, executor, to the receivers of the George T.
Smith Middlings Purifier Company, which assignment was made in pursuance
of the order of the Wayne county circuit court; also certified copy from the
records of the patent office of the assigpment from Jonathan Mills to the-
Cummer Engine Company, dated March 15, 1884; also copy from the records
of the patent office of the agreement between Finch & Mills and the Cummer
Engine Company, dated February 1, 1886; also certified copy from the rec-
ords of the patent office of the contract between the Cummer Engine Com-
pany and J. C. Frazier, dated March 24, 1886; also certified copy from the
records of the patent office of a digest of all the assignments, agreements,
licenses, etc., relating to the patent on which this suit is brought.

Poole & Brown, for complainant.

.George J. Murray, for defendants.

SAGE, District Judge. I have examined the proofs and briefs
presented upon the hearing of the petition for rehearing. I find
that the proofs support the averments of the petition. The de-
cree-in the Wayne county circuit court of Michigan in the suit of
Rufus H. Emerson and Zenas C. Eldrid, receivers, against George
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T. Smith et al. is conclusive upon the proposition that George T.
Smith (under whom the complainant herein claims), held the title to
the patent in suit in trust for the George T. Smith Middlings Puri-
fier Company, and that the complainants in that suit, as receivers ot
said company, were entitled to have the same assigned and trans-
ferred to them for the interest of the creditors of the George T.
Smith Middlings Purifier Company. The decree ordered that
George T. Smith, with his wife, Eliza. B. Smith, and one Weadock,
forthwith execute and deliver to said receivers the patents involved
in said suit, including patent No. 267,098, on which this suit is
based. Said parties, and each of them, were by said decree per-
petually enjoined and restrained from assigning, transferring, or in
any manner disposing of or using any letters patent, licenses, appli-
cations, or patent interests mentioned or described in said decree,
which remains to this day unappealed from and in full force.

It further appears from the proofs that the assignment ordered
as above was executed and delivered by said George T. Smith,
Eliza B. Smith, and Weadock to said receivers, of the several pat-
ents set forth in said decree, including said patent No. 267,098, on
the Tth of June, 1893, and recorded June 16, 1893, in the records
of the United States patent office. The complainant had full notice
of the rights of said George T. Smith Middlings Purifier Company
and of said receivers. - The objection that the decree goes beyond
the averments of the bill is not well founded. The bill set out a
contract between said George T. Smith and the George T. Smith
Middlings Purifier Company, by which it appears that said purifier
company became vested with the entire right and title to patents
therein enumerated, together with the right to an assignment and
transfer to it of all other patents which said George T. Smith
should thereafter procure for improvements in milling or mill ma-
chinery. Said contract was executed on the 25th day of April, 1878,

It is further averred in the bill that the complainants, by virtue
of the terms and provisions of said contract, became entitled to all
the patents held in the name of George T. Smith, and all the rights
and interests in patents obtained by him in connection with other
persons; that, when obtained, they in equity became the property
and rights of the George T. Smith Middlings Purifier Company,
and they so continued up to the date of the assignment; and, fur-
ther, George T. Smith thereafter held the legal title to all said
patents in trust, for said purifier company. The prayer of the bill
is that the defendants George T. Smith and others be required to
answer and set forth all the patents and patent interests of every
character; not only of patents mentioned as being in his name, and
in which he had an interest, but all applications for patents pend-
ing; and that George T. Smith be required to discover what other
and further applications for patents he then had, either at that time
or at the time of any assignment made by him. Patent No. 267,098
is not specifically mentioned in the bill, but the general averments
quoted are ample to include it. It is, however, specifically men-
tioned in the decree and in the deed of assignment and transfer
made in pursuance thereof, as above set forth. Even if it had been
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mentioned in the decree, and not in the bill, and the decree were
erroneous, therefdre, in so far as it 1ncluded that patent, it could
not be attacked collaterally in this or any other court, the Wayne
county circuit court having had jurisdiction of the sub]ect -matter
and of the person. I do not deem it necessary to consider the ques-
tions arising upon the transfer by Jonathan Mills to the Cummer
Engine Company, deeming the decree of the Wayne county circuit
court and the assignment made thereunder a sufficient and com-
plete defense to the bill. The petition for rehearing is sustained,
and the bill will be dlsmlssed at the costs of the complainant,

[ ]

ECONOMY FREED WATER-HEATER CO. v. LAMPREY BOILER FUR-
NACE-MOUTH PROTECTOR CO.

(Circuit Court of Appeals, First Circuit, February 1, 1895.)
No. 112,

PATENTS—TIME POR PAYMENT OF FInAL FEE TO PATENT OFFICE.
Under Rev. St. § 4897, requiring payment of final fee to the patent
office within six months from notice of the allowance of the patent, such
fee may be paid within six calendar months from the date of the notice.

Appeal from the Circuit Court of the United States for the District
of New Hampshire.

This was a suit by the Lamprey Boiler Furnace-Mouth Protector
Company against the Economy Feed Water-Heater Company for in-
fringement of a patent. There was a decree for complainant, and
for an accounting (62 Fed. 590), from which defendant appeals.

In respect to the payment of the necessary fees to the United
States patent office, the records of the office show that letters pat-
ent No. 421,588 were passed and allowed August 1, 1889, and that
notice was sent on that day to'the applicants and to their attorneys
The final fee of $20 was paid January 29, 1890.

Rev. St. § 4897, requires payment of ﬁnal fee to the patent office
within six months from notice of the allowance of the patent. Id. §
4885, provides that “every patent shall bear date as of a day not
later than six months after the time it was passed and allowed and
notice thereof sent to the a.pphcant or his agent; if the final fee is
not paid Wlthm that period, the patent shall be withheld.”

H W. Boardman, for appellant.

The common-law or lunar month, of 28 days, iIs the month by which the six
months named in Rev, St. § 4885, must be computed, and not a calendar
month, Walk. Pat. § 125; Rob. Pat. § 585; 2 Bouv. Law Dict. 187, § 7.

‘John J. Jennings and Stephen 8. J ewett, for appellee,

Before COLT and PUTNAM, Circuit Judges, and NELSON Dis-
trict Judge.

PER CURIAM. We.. agree in this case with the conclusions
reached by the court below, and we can add nothing to the full and



