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MARINE, Collector, v. LYON et al. -
(Circuit Court of Appeals, Fourth Circuit, Fabruﬁl:v 5, 1895.)
No. 95.

1. BOARD OF GENERAL APPRAISERS—POWERS.
The board of general appraisers has the same power which belongs to
a court to allow the substitution of a copy for the originat of a document
forming part of the record of a case submitted to it, wlien such original
is proved to have been lost.

2. BaMeE—ErrECT OF FINDINGS. .

The findings of the board of general appraisers upon a question of fact
will not be disturbed on appeal, unless without evidence to support them,
or so manifestly wrong that it would be the duty of the court to disre-
gard them.

Appeal from the Circuit Court of the United States for the Dis-
trict of Maryland.

This was an application by the collector of the port of Baltimore
for a review of the decision of the board of general appraisers re-
specting certain merchandise imported by J. Crawford Lyon and
others, trading as Lyon, Hall & Co. The board found that certain
protests had been duly filed, and had been lost, and permitted copies
of such protests to be filed. The circuit court sustained the decision
of the board of general appraisers. The collector appeals.

John T. Ensor, U. 8. Atty., for appellant.
John F. Preston, for appellees.

Before GOFT and SIMONTON, Circuit Judges, and BRAWLEY,
District Judge. ’

BRAWLEY, District Judge. Messrs. Lyon, Hall & Co. imported
through the port of Baltimore nine separate lots of jute rugs, be-
tween July, 1891, and May, 1892, and claimed that the same were
dutiable as jute carpetings, nunder paragraph 363, Act Oct. 1, 1890.
The collector classified said rugs as pile fabrics, and dutiable under
paragraph 350 of said act, which imposes a higher rate of duty than
is provided in paragraph 363, and the entries were liquidated accord-
ingly. It was subsequently held that the rugs were properly duti-
able under paragraph 363, and, as protests in due form had been filed
with respect to seven of the lots, the same have been reliquidated,
and the excess of duties paid has been recovered. The controversy
here grows out of a question as to the regularity and legality of the
protests as to two of the lots, which are referred to as “No. 949” and
“No., 9507 The act of June 10, 1890, provides (section 14) that
the decision of the collector as to the rate and amount of duties
chargeable upon imported merchandise shall be final and conclusive
against all persons interested therein, unless the owner, importer,
consignee, or agent of such merchandise shall, within 10 days after .
(but not before) such ascertainment and liquidation of duties, ete,,
or within 10 days after the payment of such fees, charges, and exac- -
tions, if dissatisfied with such decision, give notice in writing to the
collector, setting forth therein distinctly and specifically, and in
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respect to each entry and payment, the reasons for his objections
_thereto, ete. It is further provided that the collector shall transmit
the invoice and all the papers and exhibits connected therewith te
the board of general appraisers, created by said act, which board
“ghall examine and decide the case thus submitted, and their de-
cision, or that of a majority of them, shall be final and conclusive
upon all-persons interested. therein,” ete. Protests in seven cases
were considered by this board, and sustained in all save one, which
was overiuled, for reasons not pertinent to this inquiry. It is not
disputed that the two lots now under our consideration were of the
same class of merchandise, and subject to the same rate of duty, as
those ordered by the board to be relinquished. These two lots, im-
ported per steamship Minnesota, September 18, 1891, and the steam-
ship Montana, Octoker 26, 1891, were liquidated October 14, 1891,
and November 25, 1891, respectively. It is claimed that protests
respectihg these two importations were filed with the collector of
the port of Baltimore on October 19 and November 30, 1891, re-
spectively. What are alleged to be copies of the same, bearing
those dates, were lodged with the collector, and by him transmitted
to the board of appraisers on February 28, 1893, with a letter stating
that, after careful investigation, he found no record in his office of
said protests; and, after detailing the system of the office, tending to
show how impossible it would be that such protests should be filed
without leaving some trace of their existence, he insisted that “the
loss of a protest has never occurred, and is extremely unlikely to
occur.” The alleged covies of the protests, with the letter of the col-
lector, a letter of the naval officer of like import, and an affidavit of
the chief clerk of the liquidating department of the Baltimore cus-
tomhouse, tending to support the contention that such protests had
never been filed, and stating other facts to sustain such contention,
came before the board of general appraisers in due course, and with
them was an affidavit of J. Crawford Lyon, one of the firm of Lyon,
Hall & Co., to the effect that a protest in each of these cases, of the
same tenor as the protests filed in connection with the other entries,
was signed by him, and given to Frank H. Shallus, the customhouse
broker of his firm; and affidavits of the said Shallus that protests
in each casé had been filed. Both Lyon and Shallus charged in their
affidavits that an irregular record had been kept by the person in-
trusted with the filing of protests, and that said person had since
been dismissed for inattention to duty. The decision of the board
of appraisers was filed August 11, 1893, and it was held without dis-
sent that merchandise identical with that in question was dutiable
as claimed by the appellants, and that the real point in issue was
whether the appellants; had filed protests against the collector’s de-
cision within 10 days after liquidation, as required by the statute
above cited. Upon this point the board found that “the customs
officer referred to was inattentive to duty, and was removed for
drunkenness,” and that there was prima facie proof that the original
protests were filed in time. The protests were sustained, and the
collector authorized to religuidate the entries accordingly. From
v.65F.n0.6—63
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this decision the collector appealed to the United States circuit
court, where, after a hearing, a judgment was entered affirming the
decision of the board of general appraisers, and from this judgment"
the collector appeals.

The precise question for our determination, and the only question,
is whether the board of general appraisers had jurisdiction to hear
and determine the subject-matter in controversy. . If it had, it is
scarcely disputed that its findings of fact will not be disturbed, un-
less they are wholly without evidence to support them, or. so mani-
festly wrong that it would be the duty of the court to disregard
- them. The board being the creature of statute, we must look to the

statute for the definition of its powers. The twelfth section
of the act of June 10, 1890, provides for the appointment by the presi-
dent, by and with the advice and consent of the senate, of nine gen-
eral appraisers of merchandise, fixes their salary, and confers upon
them authority to exercise the powers and duties devolved upon
them by that act, “and to exercise, under the general direction of
the secretary of the treasury, such other supervision over appraise-
ments.and classifications for duty of imported merchandise as may
be needful to secure lawful and uniform appraisements and classi-
fications at the several ports” The fourteenth section of the
same act prescribes the method of procedure in appeals from the de-
. cision of the collector as to the rate and amount of duties chargeable
upon imported merchandigse, and provides for the hearing of such
appeals by a board of the three general appraisers, which “shall
examine and decide the case thus submitted.” Judicial power is
thus conferred, and the phraseology implies a court. It has been so
held:

“In the clrcuit court the return of the board is to be considered substan-
tially in the same manner as the report of a master is considered in that
court, or as the record including the opinion of the court in an equity or ad-
miralty suit is considered in an appellate court.” In re Van Blankensteyn,
5 C. C. A, 579, 56 Fed. 475.

That a court can allow the substitution of a copy of a pleading
in the place of the original proved to be lost is too clear for argu-
ment. If the office of the coilector of the port of Baltimore had been
destroyed by fire, it would scarcely be disputed that the board of
appraisers could allow secondary evidence as to the contents of docu-
ments proved to have been burned. Between papers lost by a fire
and those lost by the carelessness of their custodian there can be no
legal distinction. 'When this board found as a matter of fact that
the protests had been filed in time, it was clearly within its juris-
diction to allow copies of the originals to be filed in place of those
misplaced through carelessness. In the absence of fraud, or mis-
take so gross as to amount to it, such finding should not be dis-
turbed. We find no error in the judgment of the circuit court dis-
missing the appeal, It is therefore affirmed.
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SNOW v. MAST et al.
(Clrcult Court, S. D. Ohio, W. D. January 12, 1895.)
No. 4.751.

1. CopYRIGAT—NOTICE INSCRIBED ON PHOTOGRAPH—ABBREVIATION.
In a notice of copyright inscribed on a photograph under Rev. St. § 4962,
the abbreviation “'94,” representing the year, is a substantial compliance
with the statute.

2. SAME—INFRINGEMENT—JOINDER OF CAUSES 0¥ ACTION.

Joining several causes-of action for penalties under Rev. St. § 4965, for
infringement of separate copyrights, is not improper, either at common
law or under the Ohio Code of Civil Procedure, which allows the joinder
of different causes of action for penalties under a state statute.

This was an action by Blanche L. Snow against Phineas P. Mast,
J. 8. Crowell, and T. J. Kirkpatrick, partners as Mast, Crowell &
Kirkpatrick, for penalties under Rev. St. § 4965, for infringements
of copyrights, Defendants demurred to plaintiff’s petition.

The petition alleged, as three separate causes of action, infringements of
three different copyrights of photographs secured by plaintiff. The notices
of copyright alleged in the petition to have been insecribed on the copies of
said photographs were in the following form: “Copyright '94. By B. L.
Snow.” Defendants demurred, on the grounds that the petition contained
several pretended causes of action improperly joined, and that neither the
petition nor any cause of action thereof stated facts sufficlent to constitute
a cause of action against defendants. Plaintiff had previously filed a bill in
equity, founded on the infringement by defendants of the same copyrights,
for an injunction and an account, and also for the surrender and delivery
of coples of the alleged infringing photographs on hand and the plates from
which they were made, and for the recovery of the penalties imposed for
such infringements. On the hearing upon a demurrer to the bill, the demur-
rer was sustained, on the ground that plaintiff had an adequate remedy at
law, by action. 63 Fed. 623. Thereupon plaintiff filed a petition for a re-
hearing on the demurrer, and for leave to amend the bill, and thereafter
brought this action.

Wood & Boyd, for plaintiff.
Keifer & Keifer, for defendants.

SAGE, District Judge. The demurrer will be overruled. The
point made for the defendants that the notices of the copyrights al-
leged to have been inscribed on the photographs do not comply with
the requirements of the statute was urged in support of the demur-
rer in the suit in equity and overruled. The object of the statute
is to give notice of the copyright to the public, and it would be too
narrow a construction to hold that the abbreviation “’94” ig insuffi-
cient. A substantial compliance is all that is necessary. In
Werckmeister v. Manufacturing Co., 63 Fed. 445, 4562, the court said
that there was enough in the notice to give any one who was look-
ing for the truth, and desiring to avoid infringement, the thread
which would lead him easily to the actual condition of the copyright,
and held that that was sufficient.

There is no misjoinder. The causes of action in the petition are
for injuries to property., Even at common law they might be joined.
“Where the same form of action may be adopted for several distinct



