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arose. Possession of real estate raises a presumption of title; but,
when a legal title is proved in another, a conclusive presumption
arises from all the evidence that the latter is the owner, and the
court must so direct. Possession of a horse raises the presumption
of ownership, but the uncontradicted evidence of competent wit-
nesses that the horse is the property of another, and that the posses-
sor secretly took him from his owner without right raises so con-
clusive a presumption of ownership in the latter that the eourt might
be bound to disregard the first presumption from possession, and
the possession itself might raise a presumption of larceny. So in
the case at bar, when the uncontradicted evidence established the
facts that the yard master in charge of this train had no authority
to carry passengers or to operate passenger trains for this company
when he was on duty; that the train on which the deceased was
injured was operated by him when he was at liberty from the service
of the company, not in the discharge of any duty to it, but for the
convenience of himgelf and his fellow-servants, without the knowl-
edge of and without notice to those ofticers of the company who
alone had the right to permit this train to be moved on the railroad
~ at all, and that he obtained the passenger coach himself without
the knowledge of any of these officers,—the conclusive presumption
arose from all this evidence that his acts and contracts in this re-
gard were not binding upon the company, and that those who rode
upon that train were neither its passengers nor its licensees. Daly
v. Railway Co., 43 Minn. 319, 45 N. W, 611; Karsen v. Railway Co.,
29 Minn. 12, 11 N. W. 122.

The court below should have instructed the jury to return a ver-
dict for the company, and the judgment below must be reversed,
and the case remanded, with directions to grant a new trial. Itis
so ordered.

UNITED STATES v. McMAHON. ;
(Circuit Court of Appeals, Second Circult., February 13, 1895.)
No. 42,

1. Uxrtep STATES MARSHALS—FRES—SERVING WARRANTS OF COMMITMENT.

A United States marshal is not entitled to a fee of two dollars, under
Rev. St. § 829, for serving the warrant of commitment or mittimus, by
virtue of which a prisoner, when arrested and after examination, is com-
mitted to jail.

92, SaME—DUPLICATE PER DIEMS,

A United States marshal is entitled to separate per diem allowances
for separate and distinet services on the same day, for each of which
a per diem allowance is autuorized by the fee bill. U. 8., v. Brwin, 13
Sup. Ct. 443, 147 U. 8. 685, and U. 8. v, King, 13 Sup. Ct. 439, 147 U. 8.
676, followed. :

8. SAME—MILEAGE.

A United States marshal is entitled to the full allowance of 10 cents
per mile, provided by Rev.. St. § 829, for transporting prisoners commit-
ted pursuant to Rev. St. § 5541, to a jail outside his district, but within the
state in which it lies, and is not limited to actual expenses.

Appeal from the Circuit Court of the United States for the South-
ern District of New York ' A
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Charles Duane Baker, Asst. U. 8. Atty.
Richard R. McMahon, for appellee.

~ Before LACOMBE and SHIPMAN, Circuit Judges.

SHIPMAN, Circuit Judge. Martin T. McMahon was the United
States marshal for the Southern district of New York from July 7,
1885, to January 12, 1890, and, at the close of each quarter during
said term, rendered his official accounts to the district court of the
United States for said district, which were approved. These ac-
counts were presented to the treasury department for allowance
and payment, but sundry items thereof were disallowed by the
first comptroller, and still remain unpaid. To recover the amount
alleged to be due, Gen. McMahon brought a petition against the
United States, before the United States circuit court for said dis-
trict, pursuant to the act of March 3, 1887, The circuit court ren-
dered judgment in favor of the petitioner for $4,843.60, the entire
amount which he claimed. From this decision the United States
appealed to this court. No objection was taken by the appellee
in regard to the manner in which the cause came to this court.
Sundry assignments of error were filed, but upon the argument
of the cause four questions only were presented by the government,
and those only will be considered.

1. The first point relates to the propriety of allowing the marshal
for what are called, in the finding of facts, “charges of $2 for serv-
ing temporary warrants of commitment, and for committing prison-
ers (50 cents) disallowed (by the accounting officer) on the ground
that the warrants were not necessary, $611.50.” The finding does
not state by whom the warrants of commitment were issued,—
whether by the commissioner, or by the district court, or when they
were issued. It is presumed, however, that they were the original
warrants of commitment, by virtue of which the prisoners, when
arrested, were first committed to jail, because section 1030 of the
Revised Statutes provides that “no writ is necessary to bring into
court any prisoner or person in custody or for remanding him from
the court into custody; but the same shall be done on the order of
the court or district attorney for which no fees shall be charged
by the clerk or marshal.” These oral remanding orders of the
district court are not conmsidered to be warrants of commitment,
and, if they were, no fees for service upon the prisoner, except a
mileage fee for transportation, are allowed, under section 1030.
That an original, temporary order of commitment to jail, or mit-
timus, is important, and in some districts indispensable, has been
frequently stated by the district judges. Section 10380 “is applica-
ble where the accused is already in custody by virtue of a warrant
from the court. The first warrant of the commissioner is simply
to arrest and bring before him, and when it is executed it has
spent its force. A commitment to jail becomes necessary, if the
prisoner is to be held” Marvin v. U. 8., 44 Fed. 405; Ex parte
Morrill, 35 Fed. 261; Heyward v. U. 8, 37 Fed. 764; Kinney v.
U. 8, 54 Fed. 313. The amount of fees to which the marshal is
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entitled, under section 829 of the Revised Statutes, for the de-
livery of the prisoner to the custody of the jailer by virtue of the
mittimus, depends upon the question whether a mittimus is one of
the class of warrants for the service of which a fee of two dollars
is authorized by the first paragraph of that section, which is as fol-
lows: “The service of any warrant * * * or other writ, except
execution, venire, or a summons or subpoena for a Wltness two
dollars for each person on whom service is made” In T. S. v.
Tanner, 147 U. 8. 662, 13 Sup. Ct. 436, which involved a claim by
a marshal for travel fees of six cents per mile in serving warrants
of commitment to a penitentiary, the court held that the delivery
of the warrant to the warden was not a service of process upon him,
within the meaning of the bill, and further, that:

“If a_ warrant of commitment can be said to be served at all upon any
person, it is upon the criminal himself, who is transported by authority of
such process, rather than upon the jailer, with whom it is simply deposited;
and the fees of the marshal therefor are manifestly covered by the allow-
ance for the travel of himself, his prisoners and guards. Not only does the
transportation of a prisoner imply a travel in company with him, but sec-
tion 829 expressly allows a fee of fifty cents for ‘every commitment of a
prilson,e’n which implies the deposit of & warrant of commitment with the
jailer.

The question before the supreme court was one of mileage to
serve process, and not of the fee for the service of process; but the
conclusion of the court that a mittimus is not a warrant, in the
sense in which the term is used in the paragraph relating to service,
and that the fees of the marshal are covered by other allowances,
is equally applicable to the question now under consideration. The
mittimus is the authority by which the marshal is transporting the
prisoner, and the special mileage and the commitment fees are the
compensation which the legislature apparently intended should be
solely applicable for the transportation and the delivery to the jail.
It will be further recollected that, while the trial is before the com-
missioner, the per diem fee of two dollars includes the marshal’s
services in bringing in, guarding, and returning the prisoner. 8o
much of the item of $611.50 as is represented by commitment fees
of 50 cents should be allowed, and the residue is not permitted by
the statute.

2. The second item is for attendance of marshal before commis-
sioner, suspended “for name of deputy in each case, and to know
what was done by commissioner in each case to constitute a hear-
ing,” $198. The only point made by the government is that the
question of allowance was suspended for additional information
by the accounting officer, and that during such suspension the cir-
cuit court can properly take no jurisdiction. U. 8. v. Fletcher, 147
U. 8. 664,13 Sup. Ct. 434 The marshal’s term of office expu-ed
January 12 1890, and his petition was filed in court on March 25,
1892. The opinion in the Fletcher Case guardedly says that, so
long as the claim is pending and awaiting final determmatlon in
the department, courts should not be called upon to interfere, at
least unless it ignores such claim, or fails to pass upon it within a
reasonable time. In addition, the circuit court found that the item
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was disallowed. The finding states that the various items which
are set forth were suspended or disallowed, “and, notwithstanding
the plaintiff’s explanations, the same remain disallowed and un-
paid.” As no attempt was made by the government to attack the
validity of this part of the claim, it may be considered as admitted
that the accounting officer’s construction of the statute had been
substantially overruled in U. 8. v. Jones, 134 U. 8. 483, 10 Sup. Ct.
615,

3. The third disputed item consists of charges for attending ex-
aminations before commissioners, in separate and .distinct cases, on
the same day, “the same being duplicate per diems,” $380. The
theory of the government is that although there may be separate
cases against different persons, accused of different crimes, either
before one commissioner or before different commissioners, the
marshal is to have but two dollars for the work of the day. This
theory of but a single per diem allowance for separate and distinct
services on the same day, for each of which services a per diem al-
lowance is authorized by the fee bill, was examined in U. S. v.
Erwin, 147 U. 8. 685, 13 Sup. Ct. 443, and in U. 8. v. King, 147
U. 8. 676, 13 Sup. Ct. 439, and was found to be unsound.

4. The fourth class of items in dispute is for the transportation
of sentenced prisoners from New York City to the Erie county
penitentiary, in the Northern district of New York, at the rate of
10 cents per mile for the marshal and for each prisoner and neces-
sary guard. This class was disallowed by the comptroller upon
the ground that, “outside his district, the marshal is entitled to ac-
tual expenses only, not to fees” The claim of the government is
that the mileage of 10 cents per mile was not payable, by virtue
of the following exception in section 829, Rev. St.:

“For transporting criminals convicted of a crime in any district or terri-
tory where there is no penitentiary available for the confinement of convicts
of the United States, to a prison in another district or territory designated
by the attorney general, the reasonable actual expense of transportation of
;pe c,x,'iminals, the marshal and the guards and the necessary subsistence and

1re.

The attorney general had designated no prison in another district
or territory in which criminals sentenced by the district court of
the Southern district of New York must be confined, but the prison-
erg were sent by the court to the Erie county penitentiary, by virtue
of section 5541, which is as follows:

“In every case where any person convicted of any offense against the
United States is sentenced to imprisonment for a period longer than one
year, the court by which the sentence is passed may order the same to be
executed in any state jail or penitentiary within the district or state where
such court is held, the use of which jail or penitentiary is allowed by the
legislature of the state for that purpose.”

It is contended by the government that a marshal is appointed
to execute precepts within his district only, and therefore that the
fee bill applies only to services within the district, and that for
other services he is reimbursed simply for his expenses. The diffi-
culty with this argument is that the premise is untrue. The mar-
shal is appointed to execute whatever business is legally imposed
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upon him by statute, which can also regulate. his fees for the par-
ticular service required. When section 5541 authorized the dis-
trict court for the Southern district to order the sentences to be ex-
ecuted in any penitentiary within the state of New York, the statute
implied that the district court had the power to direct an officer to
execute the order, and the only officer whom it could direct was
the marshal for its own distriet. The fee bill expressly authorizes
the payment of mileage for the services incident to such transpor-
tation, unless the case is within the terms of the exception. This
exception refers to cases which arise under section 5546, as amended
by the act of July 12, 1876, and which, in substance, authorizes the
attorney general, when there is no suitable or available peniten-
tiary within a district, to designate the penitentiaries outside of
the district in which ecriminals sentenced by the courts of the
United States shall be confined. The services now in question were
performed in the execution of sentences which were ordered under
the provisions of section 5541, and not of section 5546. The judg-
ment of the circuit court is reversed, with the costs of this court,
and the cause is remanded to that court, with instructions to enter
a new judgment, with costs of that court, for the complainant, in
conformity with this opinion.

UNITED STATES v. ONE HUNDRED AND THIRTY-TWO PACKAGES
OF SPIRITUOUS LIQUORS et al.

(District' Court, E. D. Missoiwri, B. D. February 12. 1895.)

ReMovING Liquonrs UNDER Farse Braxps—Rev. St. § 8449,

A compounder or rectifier of liquors, who labels his products as those
of a well-known distiller and rectifier, and attempts to place them on the
market under such brands, removing them for that purpose from his
warehouse to another place, does not thereby subject his liquors to for-
feiture and himself to fine, under Rev. St. § 3449, which provides that,
whenever any person ships or removes any liquors under any other than
the proper name or brand, known to the trade as designating the kind
and quality of the contents of the package, he shall forfeit the liguors,
and be subject to fine.

William H. Clopton, U. 8, Atty.
Chester H. Krum, for claimants,

PRIEST, District Judge. This is a proceeding to condemn 132
packages of various kinds of spirituous liquors and wines, under the
provisions of section 3449, Rev. St. U. 8. The general averment
of the information is that the Western Distilling Company did “un-
lawfully transport and remove, and cause to be transported and re-
moved, said packages of spirituous liquors and wines from the build-
ing numbered 201 North Main street, in said city [St. Louis], to the
building numbered 407 South Main street, in said city, under the
names and brands other than the proper names and brands known
to the trade as designating the kind and quality of the contents of
said packages containing the same; that is to say, fifteen of said



