932 FEDERAL REPORTER, vol, 65.

. Decislon of the Umpire upon the Claim of Heirs of Jacob Idler.

No. 1.
(Translation.)

Gentlemen of the Mixed Commission of the U. 8. of Venezuela and N.
America:

Caracas, August 1st, 1868.

The Idler claim being submitted to me as umpire, on account of the dif-
ference of opinions that has arisen between the commissioners, I have ex-
amined all the papers relating to it, and it is with the fear of committing an
error that I proceed to give my opinion on this delicate question, and to pro-
nounce the verdict required of me.

I shall not enter into the history of the lengthy course through which this
affair has run, the origin of which goes back as far as 1817, in which year
the liberator authorized Genl. Clemente to contract in North America for
the supply of war materials wherewith to uphold the independence of Vene-
zuela. One of the North American contractors, Jacob Idler, carried into ef-
fect an extensive contract of these articles of war; and it is a fact that the
tribunals of the republic, by verdicts given on the 18th of September and
the 1st December, 1832, acknowledged Idler to be a creditor of the state for
seventy thousand five hundred and twenty dollars eleven and a half cents.
These verdicts having been argued upon as null, they were reconsidered by
the supreme court, which repelled the invalidity attempted to be shown, and
by its verdict of the 6th of December, 1833, declared the suit to be completely
concluded and done with. The executive government of Venezuela thought
that the tribunals of the republic bad acted with precipitancy, without a de-
tailed acquaintance of the facts and transactions in question, and, through
its influence, prevailed upon the supreme court to order the restitution in
integrum regarding the maftter, taking for its authority an old Spanish law
(1 P, tit. 19, Partida 6), which puts the state on the same footing as a minor,
for the purpose of by these means obtaining the revision of those final deci-
sions. The North American legation invariably opposed itself to such pro-
ceeding, and considers the suit as completely concluded.

The undersigned considering (1) that the bringing back these questions to
the state they were in previous to the courts of Venezuela taking cognizance
of them would necessitate anew a strict settlement of the respective claims,
thus incurring serious difficulties arising from the antiquity of those transac-
tions and accounts which would have to be examined; (2) that this appeal
to restitution (to which the government of Venezuela has manifested a dis-
like), if it was not undivested of some support in law, has at least become so
unpopular as to have fallen into its present state of explicit reprobation; (3)
that the convention of the 23th of April, 1866, opens the way to an equitable
decision, which can reconcile conflicting pretensions as far as possible,—I
judge and decide that the before mentioned $70,520.11%%, hard dollars, be
acknowledged in favor of the heirs of Jacob Idler, and, moreover, one hun-
dred and eighty-two thousand two hundred and ninety-four hard dollars as
interest; the amount of the claim being two hundred and fifty-two thousand
eight hundred and fourteen hard dollars. So I decide.

1 am your obedient servant,

[Signed] J. N. Machado, Jr.
Alfred Alderson, Secretary Mixed Commission.

e———r——

MERCHANTS' NAT. BANK v. ARMSTRONG.
(Circuit Court, 8, D. Ohio, W. D. January 28, 1895.)
No. 4,427, B
1 NSEE(;EI:;L BANES — LIABILITY FOR FALSE REPRESENTATIONS BY OFFICERS —

The directors of the ¥. National Bank made four reports to the comp-
troller of the currency, under the provisions of the national banking law,
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all of which were false. 'The officers and directors published and dis-
tributed to the stockholders of the bank a statement representing that
the bank was in a very flourishing condition, whereas in fact it was in-
solvent, and was known to the officers and dlrectors to be so. The M.
Bank, believing these representations to be true, discounted a note for
one J,, solely upon the security of certain shares of the stock of the I
Bank, which ultimately turned out to be worthless. There was no con-
nection or communication between the F. Bank and the M. Bank or J.
Held, that the I, Bank could not be held liable to the M. Bank for de-
ceit, since there was no privity between them, and it was not in the
power of the officers to bind the bank by representations to a mere stran-
ger to induce him to enter into a transaction in which the bank was not
at all interested.

2. DEcEIT—To WHOM REPRESENTATIONS MADE.
In order that a party may be made liable for deceit, the representations
claimed to be false must be made directly to the person injured.

This was an action by the Merchants’ National Bank of Hillsboro,
Ohio, against David Armstrong, receiver of the Fidelity National
Bank of Cincinnati, to recover damages for false representations and
deceit. Defendant demurs to the complaint.

Follett & Kelley, C. H. Collins, and Robert M. Dittey, for plaintiff.
John W. Herron, for defendant.

SAGE, District Judge. From the allegations of the petition it
appears that the plaintiff loaned $10,000 on the 23d of December,
1886, to J. H. Matthews, and took as security therefor certain shares
of the capital stock of the Fidelity National Bank. The di-
rectors of the bank, in accordance with the provisions of section
5211, Rev. 8t. U. 8., made four reports exhibiting its financial condi-
tion. These reports were issued October, 1886, January, 1887,
March, 1887, and May, 1887, and were all false. On the 13th of Jan-
uary, 1887, the bank caused to be issued and published a certain
statement in writing, or ecircular, and mailed it to the plaintiff,
among others. In that statement it was represented that the bank
was doing a larger business than ever, and that the deposits had
reached on that day the highest point in its history; that it had the
largest capital, surplus, and deposit account of any national bank
jin Ohio. This statement was signed by the president, vice presi-
dent, cashier, and assistant cashier of the bank.

It further appears from the petition that the bank was in fact in-
solvent at the date of each one of said reports, in which it was repre- -
sented to be solvent and in a highly prosperous condition; that said
reports were made with the knowledge and assent of the officers
and directors of the bank; and that said officers had actual knowl-
edge of the falsity thereof, and were grossly negligent of their
duties in the management of the affairs of the bank.

It is further averred that the bank was wholly insolvent when the
"circular aforesaid was issued; that the same was issued and pub-
.lished with the knowledge and assent of said officers and directors;
and that they had actual knowledge of the falsity of its statements.

It further appears that the several reports of the condition of the
bank were published in the daily newspapers of the city of Cincin-
nati. The petition also sets forth the particulars in which the state-
ments and circulars aforesaid were false, and states that, relying
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‘upon the false statement of October, 1886, published on the 11th
day of that month, and believing it to be true, plaintiff accepted 100
shares of the capital stock of the bank as security for its loan to dJ.
H. Matthews, and that said loan was made upon the credit of said
stock, and wpon its value as appeared from said reports, and upon
no other credit or security; that said loan would not have been
made, or said security accepted, if said report had contained a true
statement of the condition of said bank. The note was payable on
demand.

It is further averred that believing and relying upon the state-
ments of the subsequent reports, and of the circular of January 13,
1887, the plaintiff made no demand upon said Matthews for the pay-
ment of said note until the 17th of June, 1887, nor did it attempt
to convert said stock held as collateral into money, as it might have
done; that on said date, by reason of the mismanagement of the
affairs of the said corporation by its said directors, the misappro-
priation of its means, and the unlawful loaning of its moneys by its
vice president, as set forth in the petition, and the misconduct of its
officers and board of directors, the bank had become wholly insolv-
ent, and said stock entirely worthless.

Finally, it is alleged that the plaintiff has suffered logs and dam-
age by reason of the premises in the sum of $10,000, and has pre-
sented its account therefor to the defendant as a valid claim against
the bank, and made demand for the allowance of the same, which he
has refused. The prayer is for judgment for $10,000, with interest
from April 5, 1887.

The defendant demurs for insufficiency, stating two general ob-
jections to the plaintiff’s recovery. The first objection is that it
is not in the power of the directors and officers of a national bank
to bind the bank for deceit by representations made to a mere
stranger, which had the effect to induce him to loan another stranger
money upon the security of shares of the capital stock of the bank,
%the bank not being in the least interested in the transaction. The
defendant does not deny the liability of a national bank for deceit
or tort committed by its officers when the representations com-
plained of are made by them in the regular course of their duties
prescribed by law. The contention is that the plaintiff had no

" business with the bank which authorized the officers of the bank to

make representations which would bind the bank, so far as the
plaintiff is concerned. It is urged that the business of the bank was
banking, and that the authority of its officers was limited thereto.

In Tyler v. Savage, 143 U. 8. 79, 12 Sup. Ct. 340, cited for the
plaintiff, the bill was taken as confessed against the corporation,
and no question as to its liability was considered by the court be-
low, nor in the supreme court. The misrepresentations were made
by the defendant, Tyler, who was president of the company, and the
appeal was taken on his behalf. | The court dealt only with the
question of his personal liability.

In Bank v. Graham, 100 U. 8. 699, it was held that corporations
are liable for every wrong they commit; that in such cases the
doctrine of ultra vires has no application, and that they are liable
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for the acts of their servants, while such servants are engaged in
the business of their principal, in the same manper and to the same
extent as individuals under like circumstances. As to the case with
which the court was dealing, the opinion was expressed that if a
bank be accustomed to take special deposits with the knowledge
and acquiescence of the directors, and a deposit was lost by the
gross carelessness of the bailee, a liability ensued just as if the de-
posit had been authorized by the terms of the charter. The court
also found that under section 46 of the banking act of 1864, re-
enacted in section 5228 of the Revised Statutes, it was clearly to
be implied that a national bank, as a part of its legitimate business,
might receive such deposits. Here the question is whether the
officers of the bank had any authority to bind the bank by representa-
tions made to a mere stranger, who was not entering upon any
transaction with the defendant, but was proposing to loan money to
a private individual, and take the stock of the bank as security.
At page 198 of his work on Torts, Judge Cooley, by way of illustra-
tion of the general proposition that the agents and officers of a cor-
poration cannot impose liability on the corporation by undertaking
to do what the corporation is not empowered to do, puts the case of
fraudulent representations made by an officer of a national bank in
the selling of railroad bonds on commission, and says that, as the
bank has no power to make such sales, the fraud is the individual
wrong of the officer. To the same effect see Weckler v. Bank, 42
Md. 581. In that case the bank was engaged in selling bonds of the
Northern Pacific Railroad Company on commission, and its teller in
selling same to the plaintiff made certain misrepresentations. An
action for deceit was brought against the bank. The court held
that the bank was not liable, inasmnch as it had no authority to sell
bonds, and no authority to make representations as to them, and
hence the teller who made the misrepresentations had no such au-
thority.

The supreme court in Bank v. Armstrong, 152 U. 8. 346, 14 Sup.
Ct. 572, held that the vice president and general manager of a bank,
without special authority from the directors for the purpose, had no
power to bind the bank by borrowing money in its name. The court
said that such transactions would be so much out of the course of
ordinary and legitimate banking as to require those making the loan
to see to it that the officer or agent acting for the bank had special
authority to borrow the money. Applying that case to this, here
was a transaction which was not within the scope of the business of
the bank; had nothing to do with its transactions; was altogether
res inter alios acta. It is claimed to hold the bank because of cer-
tain alleged representations made concerning the collaterals secur-
ing theloan. In the leading case of Pasley v. Freeman, 3 Term R, 51,
Grose, J., said that he had not met with any case of an action upon a
false affirmation, except against a party to a contract, where there
was a promise, either expressed or implied, that the fact misrepre-
sented was true. There is a case (Levy v. Langridge, 4 Mees. & W.
336) in which, as appears from the report of the case in the court
below (2 Mees. & W. 519), the defendant had sold a gun to the father
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of the plaintiff for the purpose of being used by the plaintiff, and
knowingly made a false warranty that it might be safely used.
Lord Denman said that the court agreed with the court of exchequer
- below, and affirmed the judgment on the ground, stated by Parke,
B., “that as there is fraud, and damage, the result of that fraud,
not from an act remote and consequential, but one contemplated
by the defendant at the time as one of its results, the party guilty
of the fraud is responsible to the party injured.”

Suppose the plaintiff, when it was solicited to make the loan set
forth in the petition, had by letter, or by its officers personally,
congulted the officers of the bank as to the condition of the bank,
and the value of stock offered as collateral security, and received
in answer assurances, which those officers knew to be false, that the
bank was solvent and the stock of full par value; certainly it could
not be held that the bank itself was liable for those misrepresenta-
tions, so entirely without the scope of the authority of those officers,
whatever might be said as to their personal liability. It is not easy
to see any distinction in principle between such a case and the case
stated in the petition. But it is urged that the reports to the comp-
troller were not for stockholders alone, but also for all parties who
might have occasion to deal with the bank, or in the stocks of the
bank, or to take them as collateral security. The argument is
that, if the purpose of making the reports were only to inform the
comptroller of the currency of the condition of the bank, the require-
ment that the reports be published in the newspaper would be entire-
1y unnecessary. ‘

It is further urged that the publication is not intended alone for
those who are stockholders and depositors at the date of the report,
because notice of its contents could be brought home to them in a
less public manner, and that the making and publishing of the re-
ports must be for the further purpose of informing those who may
contemplate dealings with the bank, or may be brought into connec-
tion with it, in any way in which the financial condition of the bank
would be a consideration of moment. For illustrations, owners of
shares of stock, those about to purchase such shares, and third
parties having dealings in the stock, entirely independent of and
apart from the bank, are referred to. In short, the claim is that
the reports were addressed to the general public, and the plaintiff,
having acted upon them, was misled to its damage, and entitled to
recover. The reports were not made voluntarily, but in compliance
with the requirement of the statute. They must be taken to be
made only to those within the contemplation and protection of the
statute. Experience teaches that the danger of banks, as dis-
tinguished from other corporations or agencies for the transaction
of business, is not in the fact that their stock may be issued and
bought and sold on the market, but in their power to issue notes,
receive deposits, and make discounts. The government has always
shown a disposition to regulate banks in order to secure the public
against the misuse of these functions. The act is entitled “An act
to provide a national currency.” It is entirely directed to provid-
ing for the safety of the note issue and the security of the discounts
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and deposits. All its collateral provisions, of which there are a
number, including the one under discussion, are directed to that
end. The conclusion is irresistible that the statute, in requiring re-
ports such as those in question, contemplates merely the persons -
who deal directly with the bank as a financial institution; that the
report, therefore, is directed to them, and they only can recover.
Dealers in the stock of the bank, and holders of it as collateral, are
not, under the statute, privy to the reports, and, if deceived or
misled by them, they cannot recover against the bank. Counsel
cite from Cooley, Torts, p. 493, where it is said that “some representa-
tions are made for the express purpose of inducing individuals or
the publie to act upon them, and whoever in fact dees receive, rely,
and act upon these, in the manner intended, has a right to regard
them as made to him, and treat them as frauds upon him, if in fact
he was deceived to his damage.” But, in the view just taken, the
bank cannot be held to have issued the reports for the purpose of
inducing transactions such as that set forth in the petition, and the
citation, therefore, does not apply.

The case of Graves v. Bank, 10 Bush, 34, is cited. There the ae-
tion was by the bank against sureties on the bond of its cashier for
acts of embezzlement occurring subsequent to the execution of the
bond. It appears, however, that before the bond was executed
there had been a false statement published by the bank, showing
that the bank was prudently managed; the fact being that the
cashier had been guilty of repeated frauds and embezzlements.
The court released the sureties upon the ground that the fraudulent
statement was addressed “to the public,” and that those about to go
upon the bond of the cashier had a right to rely upon it. This case
was expressly put upon the ground that the bank owed the sureties
a special duty of entire frankness as to its condition, and its relation
to its cashier, and therefore the sureties had a right to rely upon the
published staement. If it could be shown that there is any such
privity between the bank and third persons dealing among them-
selves in its stock, or that the bank owed them any such duty, this
case might apply; but no such claim can be maintained. Reliance,
also, is placed upon the opinion of the court in Bank v. Thoms (Super.
Ct. Cincinnati; June, 1892) Wkly. Cin. Law Bull. 164. The facts in
that case and this are essentially the same, but the action was
against the directors and officers involved, and not against the bank,

' It was held that the plaintiff was entitled to recover, in an action
for deceit, the amount of his damage from the officers fraudulently
gigning said reports. Whether the directors who made the false
reports in this case are liable, is not a question before the court.
If we recognize that the reports provided for in section 5211 are .
made to the public as well as to the comptroller of the currency,
it does not follow that either the directors, other than those who
with guilty knowledge attest a false report, or that the bank itself,
is liable. Upon the trial of the directors of the City of Glasgow
Bank before the high court of justiciary, for fabricating and falsify-
ing the balance sheets of the bank, and embezzling and theft, Lord
Moncrieff in his charge to the jury sald
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“A director is generally a man who has other avocations to attend to. e
is not a professional banker, He is not expected to do the duty of a profes-
sional banker, as we all know. He is a man selected from his position, from
his character, from the influence he may bring to bear upon the welfare of
the bank, and from the trust and confidence which are reposed in his integ-
rity and in his general ability. But I need not say that it is no part of his
duty to take charge of the accounts of the bank. He is entitled to trust the
officials of the bank who are there for that purpose, and, as long as he has
no reason to suspect the integrity of the officials, it can be no matter of im-
putation to him that he trusts to the statements of the officials of the bank,
actiII:g within the proper duties of the department which has been intrusted
to them.”

This is a correct statement of the duty of the directors, and their
liability is to be measured accordingly. It would seem to follow
that the directors who took no part in the préparation of the fraud-
ulent statement, and had no knowledge of, or reason to suspect, its
falsity, would not be liable. By parity of reasoning, neither the
bank itself, nor its stockholders, would be liable; for the liability
of the stockholders is involved in the liability of the bank.

Another ground upon which this demurrer is placed is that:

“It is not enough to make a cause of action that a statement is made in such
manner as that the plaintiff is likely to rely upon it, or that it is on a subject
which interests or affects the plaintiff. It must be made to the plaintiff.
There must be some privity between the plaintiff and the defendant. Many
statements are of such a nature that investors and traders use them as data
in business, and rely upon them, but they do so at their own risk, if the state-
ment was not made to them for the purpose of inducing the kind of action
they took. If the statement is made to a class, the plaintiff must be one of
that class. It is not enough that, though not one of the class, he is interested
in the statement, and chooses to use it as a basis of action.”

This proposition has been already in part considered. In sup-
port of it, the case of Wells v. Cook, 16 Ohio St. 67, is cited. In that
case the owner of sheep apparently sound and healthy, but known
by him to be affected by contagious disease, falsely and fraudulently
represented them as sound and healthy to Orlando Wells, the plain-
tiff, as the agent of his brother, Osmond Wells; and Orlando, con-
fiding in such representations, bought them for Osmond, with the
avowed purpose of mingling them with a large flock then belonging
to Osmond. In consequence the united flock was infected, and, the
plaintiff and Osmond Wells being still unaware of the existence of
the disease, the plaintiff bought the united flock from Osmond, and
suffered damage from the continued spread of the disease. Held
that, the representations not having been made to the plaintiff to
induce him to act upon them in any matter affecting his own inter-
ests, he could not maintain an action against the defendant for the
deceit, The court said that there must be fixed a limit between
the near and remote and the direct and indirect consequences of
false and fraundulent representations, beyond which the law will not
take cognizance of them; and that one of the limits is that the
false and fraudulent representations must have been intended to be
acted on, in a matter affecting himself, by the party who seeks re-
dress for consequential injuries.

In Peek v. Gurney, L. R. 13 Eq. 79, and L. R. 6 H. L. 377, the firm
of Overend, Guerney & Co, being insolvent, the parties resolved to
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sell the concern to a stock company, to be organized for the pur-
chase. To induce the public to subscribe for shares, they issued
a prospectus in which the fact of insolvency was withheld. If it
had been disclosed, the company would not have been formed. The
directors withheld the fact, honestly believing that the speculation
on which they were about to embark would be successful. In Oc-
tober and December, 1865, the plaintiff, on the faith of the pro-
spectus, bought in the market shares which had been originally al-
lotted to a partner in the insolvent firm. In May, 1866, the com-
pany stopped payment, and was afterwards wound up. The plain-
tiff was compelled to pay large sums by reason of his liability as a
stockholder. In March, 1868, he filed a bill seeking to be indemni-
fied in respect of his loss by the surviving directors and the estate
of a deceased director. It was held that if he had been an original
stockholder, and had made his claim in due time, he would have
been entitled to such indemnity, but that he was debarred of his
remedy on the ground that he was in no better position than the
original stockholder from whom he bought; and, secondly, that he-
had come too late for relief. The original stockholder was not de-
ceived as to the condition of the affairs. The court held that the
directors were relieved from any liability in a eriminal court by rea-
gon of their belief in the probable success of the company, but that
that belief could not exonerate them from liability in a court of
equity, because the absence of guilty intent, while it would divest the
criminal jurisdiction, would not take away the equitable jurisdie-
tion upon the ground of fraud. The court then came to the question
whether the case of deception applied to the case of a transferee
of the stock as well as to the case of an original subseriber who was
deceived, assuming that, if the matter had been brought immedi-
ately to the cognizance of the court, the original subscribers could
have renounced their shares, and required repayment of their ad-
vances. Lord Romilly said that “a question of considerable impor-
tance and of a distinct character arises, as regards the transferee
of a share, namely, whether the misconduct of the directors is a vice
that taints the share itself, into whosesoever hands it passes, or
whether the share itself is purified by the conduct of the allottee or
any subsequent holder of the share” He was of opinion that the
plaintiff could do no more than the original allottee could have
done, and he thought the original! allottee was cognizant of the
whole matter. In other words, the prospectus was not recognized
as a document on which the plaintiff could, on his own behalf, rely;
for its operation was limited to those who subscribed to the stock
on the faith of its representations, and the plaintiff, as transferee
of shares, acquired by his purchase nothing more than the equity
of the original holder. The house of lords in the same case (L.
R. 6 H. L. 377) held that the plaintiff could not recover, as the pro-
spectus was not addressed to him, nor intended to induce such ae-
tion as he took, although it had been published broadcast, and the
plaintiff naturally relied upon it. That case cannot be distin-
guished, in principle, from this. The most that can be claimed as to
the false circulars is that they were intended to invite business
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to the bank. See, also, Swift v. Winterbotham, L. R. 8 Q. B. 244,
and. Richardson v. Silvester, L. R. 9 Q. B. 34.

In, Hunnewell v. Duxbury, 154 Mass. 286, 28 N. E. 267, action was
brought by one who had taken the note of the company of which
the defendants were directors on faith of the certificate required
by law to be filed with the secretary of state by a foreign corpora-
tion doing business in the state. The law required that the certifi-
cate should state the amount of capital subscribed for and the
amount paid in. It was held that the object of the certificate was
not to procure credit among merchants, but to give permission to
do business in the state, and not being made to the plaintiff, though
the plaintiff might naturally rely upon it, he could not maintain
an action for deceit against the directors.

In Bank v. Sowles, 46 Fed. 731, the directors, during a run upon
the bank, signed and placed conspicuously in the public banking
room a statement that the bank was sound, and would pay all its
liabilities. The president of the plaintiff bank loaned money to the
defendants on the strength of this notice and of certain oral rep-
resentations made by the defendants. The oral representations
were excluded, on the ground that the statute of Vermont, in which
state the case arose, required such representations to be made
in writing. The court held that the defendants were not liable
upon the written statements. It said:

“That such a representation was so made somewhere, at some time, to some
person, by the persons sought to be charged, is not sufficient; it must be made
to the person seeking to charge them.”

The court cited Grant v. Naylor, 4 Cranch, 224; Russell v. Clark,
7 Cranch, 69. The court further said:

“This writing was not delivered to, nor to any one for, the plaintiff, and the
plaintiff was not one of those for whom it was obviously intended. If it had
been signed by the defendants as individuals, instead of as directors, it would
not appear to have been a representation to the plaintiff on which they could
be charged, within the meaning of this statute. But, further, this notice was
an official statement of the defendants as directors, on its face, made to the
then creditors to inspire confidence, rather than as individuals to procure
loans.”

This case did not depend upon the local statute. The only effect
of that statute was to shut out the oral representations, and confine
the plaintiff to the written statements. These cases are in accord
with the general principles of law applicable to this case. Upon
the doctrine in them stated, and upon the general principles therein
stated, as well as upon the considerations heretofore set forth, the
demurrer must be sustained, and the petition dismissed,

KEATS v. NATIONAL HEELING MACH. CO.
(Circuit Court of Appeals, First Circuit. January 29, 1893.)
No. 92.

1. InjuriEs TO SERVANT—NEGLIGENCE 0F MASTER—DANGEROUS MACHINERY.
Employing a set screw on a revolving shaft in the ordinary way is not
negligence, making a master liable for injuries to his servant caused by
the screw. catching the servant’s clothing. ; .



