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tion was gerved and enjoined and ordered to account; in Boston
‘Woven Hose Co. v. Star Rubber Co., supra, the bill against the in-
dividual defendant was dismissed on the ground that an injunction
against the defendant corporation, which had been served, would
sufficiently protect complainant; and in Kane v. Cracker & Candy
Co., 44 Fed. 287, the corporation was served.

In this case the bill describes the individual defendants as per-
sons who are the managers and controllers of, and do business under
the name of, the Monoline Composing Company, but the charge of
infringement is personal. The plea denies said personal charge, and
alleges that all the acts of said defendants in relation to said alleged
infringement were done solely in their official capacity. The de-
fendant corporation is located in West Virginia, but is doing busi-
ness in this circuit. It has not been served with process. It does
not appear that the corporation is insolvent, or that there is any ob-
stacle in the way of obtaining full relief against it. In these cir-
cumstances, the individual defendants cannot be ordered to account.
The cases cited are not decisive as to their liability to be enjoined.
But the application of the principles stated to the facts appearing
by the pleadings herein has satisfied me that sufficient grounds have
not been shown for granting such an injunction. A decree against
said corporation here or in its place of residence would be binding
upon its officers and agents, and would sufficiently protect the rights
of complainants. As these individual defendants have mnever per-
sonally infringed upon the rights of complainant, but only as man-
agers or controllers of said defendant corporation, and as they are
no longer its officers or agents, I think the court will be justified in
assuming that they do not intend to infringe, and may, therefore,
in its discretion, withhold the writ. The plea is sustained.

ROBINSON v. CITY OF WILMINGTON et al.
(Circuit Court of Appeals, Fourth Circuit. February 5, 1893.)
No. 107.

L EQUITY—INJUNOTION AGAINST COLLECTION oF TAXEs,

Certain shares of the stock of a bank were irregularly returped for
taxation in the name of the bank instead of in the names of the indl-
vidual stockholders. Held, where the statutes of the state provided an
adequate remedy for the correction of the error, that there was no ground
for the interposition of the circuit court in equity to enjoin the collec-
tion of the taxes from the bank.

8. SAME.

Courts of equity of the United States will not interfere by injunction
with the exercise of the taxing power of the states, for mere irregularity
or illegality, without some gpecial circumstances bringing the case under
some recognized head of equity jurisdiction.

Appeal from the Circuit Court of the United States for the East-
tern District of North Carolina.

This was a suit by W. S. O’B. Robinson, receiver of the First
National Bank of Wilmington, N. C,, against the city of Wilmington
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and William A, Willson, to enjoin the collection of certain taxes.
The circuit court dismissed the bill. Complainant appeals.

E. K. Bryan, for appellant.
Thomas W. Strange, for appellees.

Before SIMONTON, Circuit Judge, and MORRIS and BRAWLEY,
District Judges.

BRAWLEY, District Judge. The appellant, as receiver of the
First National Bank of Wilmington, N. C., sought to enjoin the ap-
pellees, the city of Wilmington and its collector of taxes, from
enforcing the collection of a tax assessed upon certain shares of
bank stock alleged to have been illegally listed. It appears that the
capital stock of the bank consisted of 2,500 shares, of the par value
of $100 each, and that 1,096 of these shares, valued at $76,720, the
property of persons residing in the city of Wilmington, were re-
turned by the cashier and listed by the tax lister in said city for
taxation in the name of the bank. By the law of North Carolina
(Pub Acts 1891, c. 326, § 42), these shares should have been listed
in the names of the individual shareholders, and the taxes assessed
thereon should have been paid by each respective shareholder at the
place of his domicile. It is provided by the same statute (Id. c. 326,
§ 86) that, if there is any error in the assessment roll in the name
of the person, the name may be changed, and the error corrected
in the manmner therein prescribed. It is further provided (Id. e.
326, § 78) that in every case where a person claims that any tax or
any part thereof is, for any reason, invalid, he may pay the same,
and within 30 days may demand repayment thereof; and, if the
same is not repaid in 90 days, he may sue for its recovery, and recover
judgment against the city, town, or county imposing the tax for
the full amount paid, with interest, ete. Assuming that it was
illegal to list these shares for taxation in the name of the bank in
solido instead of in the names of the individual stockholders to whom
they belonged, it would seem that the revenue laws of the state of
North Carolina provide a sufficient system of corrective justice in
respect to taxes illegally imposed in appeals to the executive depart-
ment of the government, and, if satisfaction is not thus obtained,
the party aggrieved has a remedy provided for the recovery of the
tax paid by suit. For obvious reasons, courts of equity are reluc-
tant to interfere with the taxing power of the states in the course
of its orderly administration. They were not intended to furnish
the corrective for every injury or abuse of power which may be
committed by the officers of a state government, and so long as the
laws prescribing the niethods of assessment and subjects of taxation
do not entrench upon the legitimate authority of the United States,
or violate any rights recognized or secured by its constitution and
laws, courts of equity of the United States will not interpose between
the state and its citizens, unless a case of equitable cognizance is
presented. The record in this case does not disclose the grounds
upon which the court below acted in refusing the injunction and
dismissing the bill. They will probably be found in those general
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principles of equity’ jurisprudence which govern alike the courts
of the state and of the United States. The collection of taxes is
a legal proceeding to enforce the payment of a debt due the public,
and, like proceedings at law upon a private claim, equity will only
interpose.to prevent injustice by the unfair use of legal process when
the law provides no adequate remedy for such abuse. The levy of
taxes not being a judicial function, courts have no power to make
new assessments, or to direct them to be made, or to apportion the
taxes when collected; and, inasmuch as the experience of ages has
demonstrated that collection has to be enforced by summary and
stringent measures, other instruinentalities and other modes of
procedure are necessary than those which belong to courts of jus-
tice.  Accordingly, under our theory and system of government,
the officers who assess and colleet, and the manner in which they
shall exercise their functions, pertain exclusively to the legislative
and executive departments. However irregular, unjust, onerous, or
oppressive these proceedings may seem to be, there must be some
special circumstances bringing the case under some recognized head
of equity jurisdiction before the preventive remedy by injunction can
be invoked. Irregularity or illegality alone constitutes no ground
for such interposition. Equity cannot attempt to prevent, any more
than it will redress, all wrongs. It could not assume this power
without disastrous consequences to the state, for there would be
no stopping point short of enjoining all taxes whenever any irreg-
ularity had intervened. There may be cases where the particular
circumstances or peculiar hardships would justify an exception, but
the general rule and fundamental principle is that a court of equity
is not a court of errors to review the acts of public officers in the
assessment and collection of taxes, and where a particular manner
is provided by law, or a particular tribunal designated, for the settle-
ment and decision of errors or irregularities in behalf of persons
dissatisfied with a tax, they must avail themselves of the legal rem-
edy thus prescribed, and not be allowed to waive such relief, and
seek in equity to enjoin the collection of the tax. High, Inj. 493;
State Railroad Tax Cases, 92 U. 8. 613; Kirkland v. Hotchkiss, 100
T. 8. 497; Shelton v. Platt, 139 U. 8. 591, 11 Sup. Ct. 646; In re Tyler,
149 U. 8. 188, 13 Sup. Ct. 785; Dows v. Chicago, 11 Wall. 108. Our at-
tention has not been brought to any well-considered case where a
court of equity has interfered by injunction to prevent the collec-
tion of a tax, unless the circumstances have brought it within some
of the recognized foundations of equitable jurisdiction, which are
substantially these: Where the enforcement of the tax would
lead to a multiplicity of suits, or produce irreparable injury, or, in
case of real estate, throw a cloud upon the title. The case before
us does not come within these exceptions. All that can be said
of it is that the officer to whose judgment the law confided the list-
ing of property for taxation has committed an error of judgment in
listing as the property of the bank, for taxation in the city of Wil-
mington, what should have been listed as the property of the share-
holders in the same place, and, even if the court could properly sub-
stitute its judgment for that of the officer specially charged with
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‘that duty, it would not do so, where there was a tribunal expressly
created for the correction of his irregnlarities and mistakes. - In
Cummings v. Bank, 101 U. 8, 153, it was asserted that the tax was
illegal, was not collectible from either the stockholders or the bank,
and, although there were other grounds of equitable cognizance, it
was held that the court might interfere to prevent a multiplicity
of suits, for if the bank paid the tax, and deducted it from each
shareholder’s dividends, the shareholders would have the right to
recover from the bank. The facts of this case do not bring it within
‘that ruling, for it is not contended here that the tax on the shares
is illegal, but simply that the shares ought to have been listed in the
names of the shareholders, and not in the name of the bank, as was
-done by the cashier; and it is admitted that the tax upon the shares
held by citizens of Wilmington was not illegal. It appearing that
the complainant had an adequate remedy at law, and it not appear-
ing that there are any of those circumstances which bring this case
within the well-established lines which mark the jurisdiction of
-equity, it is our opinion that the decree of the circuit court dis-
migsing the bill was correct, and should be affirmed; and it is so
-ordered.

KITTEL v. AUGUSTA, T. & G. R. CO. et al,
(Circuit Court, 8. D. New York, January 31, 1895.)

1. CrREDITORS’ BILL—SUFFICIENCY OF ALLEGATION OF FRAUD.

A creditors’ bill alleged that plaintiff was a judgment creditor of the A.
Ry. Co.; that one C. was a director of the company, and owner of prac-
tically all its stock; that the railway company, before the entry of plain-
tiff’s judgment, suffered a judgment by default to be entered against it in
favor of C. for a pretended claim; that C. knew of plaintiff’s claim; that
no debt was due from the railway company to C.; that C. procured certain
real and personal property of the railway company to be levied on, under
his judgment, and conveyed through third parties to another railway com-
pany, which he organized, and of which he was president and chief owner;
and that all these acts were done by the railway company and C. with the
intent to defraud plaintiff. Held, that the bill sufficiently alleged fraud on
the part of defendants.

2. SAME—MARSHAL'S RETURN ON EXECUTION. :

The bill further alleged thatthe marshal had made return tothe execution
on plaintiff’s judgment, after search, “that there are no goods and chattels,
belonging to the A. Ry. Co., subject to levy, within the district of ¥.”  The
laws of the state within which the district lay provided that execution
could be levied on real property, equities of redemption, and stock in corpo-
rations, as well as on goods and chattels. Held, that the allegations of the
bill failed to show the return of an execution unsatisfied.

8. SAME—ExHAUSTION OF REMEDY AT Law.

The bill did not allege that the defendant corporation was insolvent, nor
that, at the time of the suit and execution, it had no property, nor that the
land conveyed was all the land owned by it,nor that the marshal made any
attempt to find or levy on lands, equities of redemption, or stocks. Held
that, in the absence of these averments, it did not appear that plaintiff had
exhausted his remedies at law.

This was a creditors’ bill by Joseph J. Kittel against the Augusta,
Tallahassee & Gulf Railroad Company, William Clark, and others.
Defendants demurred to the bill. ‘



