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Heular statute in the sense above indicated. This and all the
cases are to the effect that a mere declaration in the title or body
of the act is not sufficient to make the foreign corporation also a
domestic one, nor can the mere use of general terms do so. The
efficient and operative terms of the act must be sufficient in force
and effect to accomplish the result. It requires more than a for-
mal, general statement. Taking these acts together, and looking
at them as a whole, I think the purpose and effect were to subject
these corporations to the jurisdiction and process of the state
courts as domestic ones, to bring them within the power of taxa-
tion, and that there was no purpose beyond this, except the main
purpose which the act, in section 7, declares for itself. If the pur-
pose was to make these companies corporations of this state, I
think the legislation falls short of giving effect to such purpose.
Any general or formal terms and phrases in the act are limited
and restrained by specific terms in the same section, and by the
general effect and purpose of the acts taken as a whole, and this
rule applies particularly to section 3 of the original and section 4
of the amendatory act. No reason can be assigned for an inten-
tion by the general assembly to do more than this, unless it was
to defeat jurisdiction of the United States courts, and this would
be to impute to the acts a purpose which would render them invalid
if expressed. Southern Pac. Co. v. Denton, 146 U, 8. 202, 13 Sup.
Ct. 44; Barron v. Burnside, 121 U. 8. 186, 7 Sup. Ct. 931.

I am aware that my predecessor, the Honorable D. M. Key, in
cases invelving this question, uniformly held that this legislation
had effected no change in the citizenship of the foreign corpora-
tions, and had left federal jurisdiction unaffected. Tt is well known
that Judge Key gave to questions of jurisdiction the most eon-
servative, thoughtful consideration, and this, with his long experi-
ence and eminence as a judge, both state and federal, give to his
opinion great weight in the determination of the question.

In view of what has been said, and upon the authority of the
cases cited, as well as the cases of Nashua & L. R. Corp. v. Boston
& L. R. Corp, 136 U. 8. 356, 10 Sup. Ct. 1004, and Martin v. Rail-
road Co., 151 U. 8. 673, 14 Sup. Ct. 533, I am of the opinion that
the case was properly removed to this court, and the motion to
remand is therefore overruled.

PRICE v. LEHIGH VAL. R. CO.
(Circuit Court, N. D. New York. January 28, 1895.)

REMOvAL OF Cavusps—TIME OF APPLICATION.

When the time allowed by the laws of the state to defendant to an-
swer has expired, without legal extension, the right of removal is lost, al-
though there is an understanding between the parties for an extension
of the time to answer, for their mutual convenience, and although the state
court has power to enlarge such time, or to open defendant's default and
receive an answer.

This was an action by Charles L. Price against the Lehigh Valley
Railroad Company, brought in a court of the state of New York,
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and removed by defendant to the United States circuit court.
Plaintiff moved to remand.

Herbert Price, for plaintiff.
Taber & Brainard, for defendant.

COXE, District Judge. When the defendant permitted the 20
days allowed by the New York Code of Civil Procedure to expire
without legal extension it lost the right to remove. The defend-
ant was required “by the laws of the state” to answer the com-
plaint on or before October 19, 1894. Assuming that the language
of the removal act “or the rule of the state court” (25 Stat. 433,
435) is applicable where the time to answer is.fixed by the laws
of the state; it does not aid the defendant. The time to answer
was not extended by a rule of the state court. It was extended pur-
suant to an understanding between the parties for their mutual
convenience. Oral stipulations of this kind are not recognized.
Rule 11, N.-Y. Sup. Ct.; Leese v. Schermerhorn, 3 How. Pr. 63;
Broome v. Wellington, 1 Sandf. 664. In legal contemplation it was
as if a default existed after October 19th, and, although the state
court wag clothed with power to enlarge the time and even to open
a default and receive defendant’s answer, it had no power to
revive a right once lost by noncompliance with the statute. The
removal on December 13th was too late. It was sanctioned nei-
ther by statute nor by rule. Doyle v. Beaupre, 39 Fed. 289, and
cases cited; Austin v. Gagan, 1d. 626; Delbanco v. Singletary, 40
Fed. 177; Velie v. Accident Co., Id. 545; Daugherty v. Telegraph
Co., 61 Fed. 138; Spangler v. Railroad Co., 42 Fed. 305; Bowers v.
Supreme Council, 45 Fed. 81. Remand granted.

RHINOQ v. EMERY et al,
(Circuit Court, S. D. Ohio, W. D. January 12, 1895.)
No. 4,695,

1. EQuIiTYy—CANCELLATION OF DEED—INADEQUACY OF CONSIDERATION.

A Dbill to set aside a deed alleged that it was procured from the grantor
“for the grossly inadequate consideration e¢f $3,000, no portion of which”
was ever paid to him, “or to any other person for his use,” and that the
real estate so conveyed “was soon thereafter sold for more than eight
times” that amount. Held, that insufficiency of consideration was not
shown, it appearing that the transaction was between mother and son,
either of whom would have been the heir of the other dying intestate,
and that the property, being in a city, might fluctuate largely in value in
a short time, the time of the subsequent sale not being stated.

2. JUDGMENT—RELIEF ON GROUND oF FRAUD — ACCOUNTING FOR PROCEEDS OF
SaLEs OF DECEDENRT'S REAL EsTATE.

Real estate of a decedent was sold on regular proceedings in a probate
court for such sale for payment of his debts, The sales were duly con-
firmed, and distribution of the proceeds was made, by judgments of that
court, having full jurisdiction.” Held, that one claiming under parties to
those proceedings could not maintain a bill seeking to hold others who
had received the proceeds accountable therefor, on the ground of fraud
and collusion, without first setting aside the judgments, which could not
be done in such a collateral proceeding.
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8. LimrraTioN oF ActioNs—EFFEcT oF FrRAUD—NOTICE FROM RECORDS.

A bill charging fraud and collusion by a testatrix and a devisee under
her will, in procuring from an intestate, under whom complainant claimed,
a deed of certain land to said testatrix for an inadequate consideration,
and in procuring land in which said intestate had an interest to be sold
in proceedings in the probate court, and in the making and acceptance
of devises and bequests contained in the will, and in other transactions,
and asking for the cancellation of said deed and an accounting of the
proceeds of the intestate’s estate in the handsg of the. devisees of said
testatrix and of their grantees, was filed after the time within which
complainant was entitled by statute to bring an action to contest the valid-
ity of the will. Held, that the bill could not be maintained without any
averment that complainant made or caused to be made the slightest in-
quiry in regard to the transactions complained of, as the deed and will
were of record, and the records thereof were relied on by complainant
to support his allegations of fraud, and to charge the devisees' grantees
with notice of the frauds, and the record of the probate court gave full

information as to the proceedings therein, even though the papers in the
case were, as alleged, off the files.

This was a suit by Gustavus F. Rhino against Thomas J. Emery,
John J. Emery, William G. Roberts, trustee under the will of Eliza
A. Berry; and in his own right, Howard C. Hollister, as executor
of Eliza A. Berry, S8arah A. Weller, and M. E. Sperry, to set aside
certain transactions on the ground of fraud, and for an accounting.
Demurrers by defendants to the bill for insufficiency were sustained,
and an amended bill was filed, in which Hollister was not made a
defendant. Defendant John J. Emery was not served with process.
Defendants Thomas J. Emery, William G. Roberts, and Sarah A.
‘Weller demurred to the amended bill.

The allegations of the amended bill were as follows:

Your orator complaing and says that one James Berry intermarried with
one Rachel Rolston; and that there were born of said marriage three children,
to wit, James Berry, an only son, and two daughters, Nancy Berry and Betsy
Berry; and that the said Nancy Berry and Betsy Berry both died without
issue; and that the said James Berry, the son of the said James Berry and
Rachel Berry, whose maiden name was Rolston, intermarried with one Eliza
A. Rhino, a daughter of Abram Rhino and Catherine Rhino, whose maiden
name was Catherine Boyd; and the said James Berry, who intermarried with
Eliza A. Rhino, as aforesaid, departed this life, testate, in Hamilton county,
QOlio, on the day of , A. D. 1864, leaving, him surviving, his relict,
Eliza A. Berry, and two children born of the marriage last aforesaid, to wit,
a son, James Berry, and a daughter, Kate BE. Berry, as his next of kin and
sole heirs at law; and the said Kate H. Berry intermarried with one Robert
Brady, whom she survived, and died testate, without issue, July, A. D. 1882;
and the said Eliza A. Berry, relict of the said James Berry, died testate, on
the day of , A.'D. 1886; and the said James Berry died intestate,
without issue, and unmarried, May 13, A. D. 1891, and at the time of the
death of the said James Berry, last aforesaid, to wit, on the 13th day of May,
A. D. 1891, the blood of the Berrys and Rolstons, his ancestors, on the pater-
nal line, became extinct.

And your orator further says that, at the time of the death of the said
James Berry, the son of James Berry and Eliza A. Berry, aforesaid, to wit,
on the 13th day of May, A. D. 1891, your orator, Gustavus F. Rhino, and
the defendant M. E. Sperry, were the nearest of kin and sole heirs at law of
the said James Berry, last aforesaid, of the name or family of Rhino; that is
to say, your orator was the only son and the said M. E. Sperry was the only
daughter of John Rhino, a son of Abram Rhino and Catherine Rhino, whose
maiden uame was Catherine Boyd, as aforesaid, which said John Rhino, then
deceased, in nis lifetime was the Dbrother of the said Eliza A. Berry, a daugh-
ter of the said Abram Rhino and Catherine Rhino, whose maiden name was
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Catherine Boyd, as aforesaid, and which sald Eliza A. Berry was the mother
of the sald James Berry, aforesaid, who died May 13, A. D. 1891; so that
your orator, Gustavus F. Rhino, and the said defendant M. H. Sperry, stood
in the relationship of first cousins to the said James Berry last deceased, as
aforesaid, and so your orator, as heir at law and next of kin, became enti-
tled upon the death of the said James Berry, on the  13th day of May, A. D.
1891, as aforesaid, to one moiety of the estate, real, personal, and mixed,
which the said James Berry was sefsed of or entitled to at his death, by vir-
tue of the statute in such case made and provided; the other children of the
said Abram Rhino and Catherine Rhino, whose maiden name was Boyd, as
aforesaid, to wit, Jefferson Rhino, who In his lifetime was a brother of the
said Hliza A. Berry, and Prudence Rhino, who in her lifetime was a sister
of the said Eliza A. Berry, having each departed this life without leaving
any lawful issue.

Your orator further says that the said James Berry, the son of the said
James Berry and Rachel Berry, whose maiden name was Rolston, as afore-
said, at the time of his death, was seised of an estate in fee simple in the
lands and tenements situate in the city of Cincinnati, Hamilton county, Ohio,
and described as follows, to wit: “All that certain lot of ground, with the
improvements thereon, in the city of Cincinnati, state and county aforesaid,
gituate on the north side of Centre (now Longworth) street, commencing 72
feet and 6 inches west from the northwest corner of Race and Centre {(or
Longworth) street, at the southwest corner of lot No. 103, and running north-
wardly with the line of said lot 82 feet to a 10-foot alley; thence west, with
said alley, 27 feet; thence south, at right anges, 82 feet, to Centre (now Long-
worth) street; thence east, with Centre street, 27 feet, to the place of be-
ginning, * * * Also, the real estate following, to wit: All that certain lot
or parcel of land situate, lying, and being in the city of Cincinnati, county of
Hamilton, and state of Ohio, on the northwest corner of Water and Race
streets, fronting on Water street 4914 feet (or half the width of a full lot),
and on Race street from said corner to Benjamin Little’s brick house 26 feet,
be the same more or less, and extending back so far as to form right angles
with the lines of said parcel of ground; being part of lot numbered on the gen-
eral plan of said city 413, being the same premises eonveyed to James Berry
by Richard Air, sheriff of Hamilton county, Ohio. Also, the real estate fol-
lowing, to wit: All that certain lot of land in the city of Cincinnati, in the
western part thereof, fronting on the south side of Third street 22 feet, and
running back to a 10-foot alley; being the only lot between James Ferris’
lot, heretofore purchased by him from Harrison, and the lot reserved by said
Harrison for himself, and being the same lot conveyed to James Hindman
by Richard Harrison by deed recorded in Book No. 65, page 234, Hamilton
County Records, and being the same premises conveyed by said Hindman to
said James Berry.”

Your orator further says that the said James Berry died possessed of con-
siderable property, and by his will be appointed and constituted his said
relict, Eliza A. Berry, his executrix, without bond, provided she remained sin-
gle and never married, and devised to her a life estate in all of said real
estate of which he so died seised and possessed as aforesaid, and bequeathed
to her, absolutely, all his personal estate. And, by said last will and testament,
the said James Berry devised the remainder of his said real estate, expectant
upon the determination of the life estate therein devised to his said relict
Eliza A. Berry, to his two children, the said James Berry and Kate E. Berry,
and provided also that in case of the death of either of his said children,
surviving his said relict, Eliza A. Berry, the surviving child should take the
portion of the one so dying; and he also provided by his said will that his
said relict, Eliza A. Berry, should have power and authority to sell and
dispose of all of his said real estate, or any part thereof, for the sole pur-
pose of paying the debts of the sald testator, James Berry, aforesaid, all of
which will more fully and at Iarge appear by a certified copy of said will,
herewith filed, and made part of this bill, marked “Exhibit A.”

Your orator further says that the said Eliza, A. Berry qualified as executrix
under the last will and testament of her said husband, the said James Berry,
and proceeded to administer upon the estate of her said husband, James Berry,
deceased, and paid off the indebtedness of the estate, which was small, within
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the five years next ensuing after the death of the said James Berry, as your
orator 18 advised and charges the fact to be.

Your orator further says that Kate B. Brady, the daughter of the said James
Berry and Eliza A. Berry, in the month of July, A. D. 1882, died, testate,
leaving her said mother, Eliza A. Berry, and her said brother, James Berry,
her surviving, and, by her last will and testament, devised, among other
things, all her real estate to her mother, Eliza A. Berry; and that the said
defendant William G. Roberts, as her counsel, drafted her said last will and
testament, and was one of the attesting witnesses thereto, all of which will
more fully and at large appear by a certified copy of said will, herewith filed,
and made part hereof, marked “Exhibit B.”

Your orator further says that the said intestate, James Berry, the only son
of the said James Berry and Eliza A. Berry, was from his early infancy, and
during the whole period of his life, a person of unsound mind, and of weak
understanding, and wholly incapable at any period of his life of transacting
any business by reason of his mental incapacity and imbecility; and that
upon the death of the said Kate E. Brady, in the month of July, A. D. 1882,
who, while living, had been a barrier to the perpetration of the frauds herein-
after mentioned, the said defendant William G. Roberts and the said Eliza
A. Berry, his mother, immediately combined and confederated for the fraud-
ulent purpose of securing the title to the said real estate derived by the said
intestate from the will of hig father, James Berry, the son of the said James
Berry and Rachel Berry, whose maiden name was Rolston, and depriving
the said intestate, James Berry, of the same, in order that they themselves
might appropriate the property of the said James Berry to their own exclu-
sive use and benefit, as in fact they thereafter did, as will appear hereinafter
in this bill.

Your orator further says that in the month of August, A. D. 1882, the said
Eliza A. Berry had much passed her three score years and ten, and that her
son, the said James Berry, was verging to the age of 40 years, and that the
said Eliza A. Berry had a life estate in all the real estate of which her said
husband, James Berry, died seised, and which is fully set forth and de-
scribed in his said last will and testament, and that the said James Berry,
her son, was at that time wholly without fortune or estate, except his fee-
simple interest in the whole of said real estate, expectant upon the death
of his mother, Eliza A, Berry, which at her advanced age, in the natural
order of things, would soon drop and fall into possession; yet your orator says
that the said William G. Roberts, as the legal adviser of the said Eliza A.
Berry, and a person having great influence over her, acting in concert with the
said Eliza A. Berry, and influencing her, they together, on the 21st day of
August, A. D. 1882, fraudulently procured a deed from the said James Berry,
who at the time was a person of unsound mind, conveying all of said real
estate to the said Eliza A. Berry, for the grossly inadequate consideration of
$3,000, no portion of which said sum was ever paid to the said James Berry
or to any other person for his use, and the said Roberts both drafted the said
deed of conveyance and -signed the same as one of the attesting witnesses,
all of which will more fully and at large appear by a certified copy of said
deed, herewith filed, and made part hereof, marked “Exhibit C.” The said
real estate so conveyed as aforesaid was soon thereafter sold for more than
eight times the amount of the said $3,000, as will hereinafter appear.

Your orator further says that on the 13th day of April, A. D. 1885, the said
William G. Roberts and Eliza A. Berry procured an order from the probate
court of Hamilton county, Ohio, appointing the said William G. Roberts stat-
utory guardian of the said James Berry, who had then attained the age of
42 years, all of which will more fully and at large appear by a certified copy
of said order, herewith filed, and made part of this bill, marked “Exhib-
it.D.”

And your orator further says that on the 16th day of April, A. D. 1885,
the said Eliza A. Berry, as executrix of the estate of the said James Berry,
deceased, in furtherance of her fraudulent scheme, and under the fraudulent
pretense of paying the debts of the testator, the said James Berry, deceased,
instituted suit in the probate court of Hamilton county, Ohio, against her-
self and against her son, the said James Berry, and against the said William
G. Roberts, guardian of her said son, James Berry, for the purpose of selling
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part of sald real estate, under the pretense of paying the debts of the festa-
tor, the said James Berry, deceased, all of which had been paid or barred by
the statute of limitations long prior thereto; and that on the 18th day of
April, A. D. 1885, she obtained a judgment for the sale of said -lands, long
after her power to sell had become inoperative, and soon thereafter, to wit,
on the 6th day of May, A. D. 1885, obtained an order confirming said sale,
and ordering deeds conveying to the purchasers the said lands so sold under
the irregular and void proceedings in said suit, and the said William €. Rob-
erts acted as one of the attorneys of record in said suit for the said KEiiza A.
Berry, and rendered all the active service for her in the several characters
in which she there appeared. Said suit was numbered on the docket of the
probate court No. 3,943. And the pleadings therein, after diligent search, at
the time of the institution of this suit, and for many months prior thereto,
appeared to have been lost, mislaid, or abstracted from the files of the said
“probate court, and the same $o remained off the files of said court and out of
the custody of said court until the month of March, A. D. 1894, when the same
were discovered, and found to be in the hands and possession of the defend-
ant William G. Roberts, who all the time since the institution of this suit
had knowledge of their whereabouts and your orvator's desire for their in-
spection.

Your orator further says that, by the petition in sald suit for the sale of
said real estate, it appears upon the face of the petition that all the pre-
tended debts of the said James Berry, who had departed this life more than
21 years prior to the filing of the petition in said suit, had been barred by
the statute of limitations, and the power of sale of said executrix had become
inoperative in the matter of the sale of said lands for the payment of debts.

Your orator further says that, among the claims in said suit, which was
recognized and enforced as a debt of the said testator, James Berry, was a
fraudulent, fictitious, and unreal note, pretended to have been executed by
said Eliza A. Berry and the said James Berry, her son, and the said Kate E.
Brady, her daughter, to one Henry Schwener, for the sum of $3,000, due three
years after date, bearing interest at the rate of 7% per annum, together with
six interest-bearing notes, each for the sum of $105, to secure the payment
of the interest on said pretended note for $3,000. Said pretended note, to-
gether with the indorsements thereon, is expressed in the words and figures
following, to wit:

“$3,000. Cincinnati, March 4, 1880.

“Three years after date, we or either of us promise to pay to the order of
Henry Schwener $3,000, with interest from date and until paid at the rate
of 7% per annum, payable half-yearly, secured by mortgage, value received.
but the interest to date of maturity has been provided for by six notes, of
even date herewith, for $105 each, made by us payable to the order of said
Schwener in 6, 12, 18, 24, 30, & 36 months after date, respectively; and it
is agreed by us that, in case of default of payment of any one of said interest
notes at maturity, this note for $3,000, the principal, shall be considered as
due, payable, and collectible, and the mortgage securing the same foreclosable

immediately after any such default. b
er

“Eliza A. X Berry.
mark.
) “James Berry.
“Catherine E. Brady.
“Attest: C. A, Xebler.”

Indorsed: :
“$3,087. Without recourse on me in any event whatever.
“Henry Schwener,

“$3,087.00. Cin., O., Feb. 3, A. D, 1887,
“Received of Howard C. Hollister, executor of last will and testament of
Eliza A. Berry, deceased, the sum of three thousand and eighty-seven dollars,
in full for the balance of principal and interest of the within note and mort-
gage, paid No. 1,757, of H. R. & H., Attys.
o “Kebler, Roelker & Jelke, Attys.”
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And your orator further says that, to secure the payment of said fraudu-
lent,_pretended, fictitious, and unreal notes above mentioned, a pretended,
fictitious, fraudulent, and unreal mortgage was executed to the said Henry
Schwener on the Longworth street property hereinabove described, bearing
date March 4, A. D. 1880, all of which will more fully and at large appear
by a copy of said petition, herewith filed, and made part hereof, marked “Ex-
hibit Berry,” and by a copy of said mortgage, herewith filed, and made part
hereof, marked “Exhibit Schwener.”

Your orator further says that the said Eliza A. Berry, in her lifetime,
sometimes alleged and pretended, and the said defendant William G. Roberts
and the Emery defendants and the defendant Sarah ‘A. Weller now allege
and pretend, that, prior to his death, the said testator, James Berry, executed
and delivered a note to one H. E. Alexander for the sum of $3,000, bearing
interest at the rate of 7% per annum, and, to secure the payment of the same,
executed a mortgage upon the said Longworth street property aforesaid for
said amount, and that said note and mortgage remained unpaid, and that
the said Schwener note and mortgage were executed to raise money to pay
off said note and mortgage to said Alexander, and that the same were so
paid by the money borrowed from the said Schwener, and that said Schwener,
having possession of said notes and mortgage executed to him by the said
Hliza A. Berry, James Berry, and Catherine E. Brady, indorsed and trans-
ferred the same without recourse, and that the said Schwener was a man
of large means, engaged in the business of buying and selling notes and
mortgages; whereas your orator charges the contrary thereof to be the truth,
and says that the said mortgage to said Alexander had long been paid prior to
the said suit instituted by the said Eliza A. Berry on the 16th day of April,
A. D. 1885, for the payment of debts of the said testator, and that the said
Eliza A. Berry, James Berry, and Kate E. Brady never borrowed any money
whatever from the said Henry Schwener, nor obtained anything whatever
of value from him, and that the said Henry Schwener never loaned them any
money whatever or advanced to them anything of value whatever, and that
the said Schwener never indorsed and transferred said notes without recourse
or in any other manner, and that he never had the possession of said note
and mortgage at any time, and that he never knew of their existence, and
that he never knew or met the said Eliza A. Berry or Catherine E. Brady or
James Berry, and that he never received any money by reason of or on ac-
count of said notes and mortgage, and that he was not a man of large means.
and that he did not deal in buying and selling notes and mortgages, but, on
the contrary, was a bookkeeper, on a salary, for the firm of ¥. Jelke & Son,
at No. 47 Walnut street, Cincinnati, and the said Schwener was a man of
small means, who could not at any time have loaned the sum of $3,000 afore-
said, and never did so loan the said sum of $3,000 to the said Eliza A. Berry,
James Berry, and Catherine E. Brady, or to any one of them, and that no
money as proceeds of said fraudulent, fictitious, and unreal note and mort-
gage was ever paid to the said H. E. Alexander.

Your orator further says that the mortgage to H. E. Alexander was on the
10th day of March, 1863, executed by the said James Berry and the said Bliza
A. Berry, his wife, on the said Longworth street property above mentioned,
to secure a note for $3,000, due cne year after date, with interest at 7% per
annum, and at the time of the institution of said suit by Eliza A. Berry for
the sale of lands, as aforesaid, 22 years, 1 month, and 6 days had elapsed
since the making and signing of said note and mortgage, and the power of
said Eliza A. Berry to sell under the will had become inoperative, the debt
having long since been paid, and presumably barred by the statute of limita-
tions, all of which will more fully and at large appear by an office copy of
said mortgage, herewith filed, and made part hereof, marked ‘“Txhibit Alex-
ander.” ’

Your orator further says that on the 23d day of August, A. D. 1886, the
said Eliza A. Berry made her last will and testament, and the same was
drafted by the said defendant William G. Roberts, and that she soon there-
after departed this life, and that on the 9th day of September of said year
the same was duly admitted to probate in Hamilton county, Ohio, and by her
said last will and testament she appointed the said defendant William G.
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Roberts trustee under said will, and also devisee, and that he, the said Rob-
erts, was one of ‘the attesting mtnesses to said will, and Howard C. Hollis-
ter, a member of the law firm of which said Roberts was also a member,
was appointed executor of her said will by the said REliza A. Berry, at the in-
stance of said Willlam G. Roberts, and there came into his hands, as ex-
ecutor, various sums of money which he as executor duly turned over to the
said William G. Roberts, trustee and devisee, as aforesaid.

Your orator further says that, under the suit above mentioned for the sale
of lands, there was about $12,000 realized from said fraudulent sales; and
that there came into the hands of the executor $8,120.64, part of the proceeds
of said sale; and that no part of said moneys was at any time accounted for
or paild over to the sald James Berry, in his lifetime, by said Willlam G.
Roberts, trustee as aforesaid,

Your orator further says that the said Eliza A. Berry, by her last will
and testament, after making some prevision for the support and maintenance
of her said son, James Berry, among other things devised and bequeathed
to the said William G. Roberts and Sarah A. Weller all of her said estate, to
be equally divided by them at the death of her said son, all of which will
appear more fully and at large by a certified copy of said last will and testa-
ment, herewith filed, and made part hereof, marked “Exhibit E.”

Your orator further says that the said William G. Roberts, with a full
knowledge of the provisions of the last will and testament of the said James
Berry, and of the demented condition of the son, the said James Berry,
and the fraud practiced upon the latter by the deed above mentioned
which was procured from him, conveying his expectancy ip his father’s es-
tate to his mother, Kliza A. Berry, yet, nevertheless, accepted the devises
and bequests under the last will and testament of the said Eliza A. Berry
and of the trust conferred upon him by the said wil), in fraud of the rights
of the said intestate, James Berry.

Your orator further says that on the 9th day of September, A. D. 1890.
the said William G. Roberts, as guardian of the said James Berry, procured
an order of the probate court of Hamilton county, Ohio, founded upon his
own affidavit, committing the said James Berry as an insane person to the
asylum for the insane at Longview, Hamilton county, Ohio, where the said
James Berry, on the 13th day of May, A. D. 1891, departed this life, at which
time your orator and the said M. E. Sperry, as next of kin and sole heirs at
law of the said intestate, James Berry, became entitled upon his death, in
equal moieties, each of the estate of the said James Berry, real, personal, and
mixed, by virtue of the statute in such case made and provided.

Your orator further says that at the time of the death of the said intes-
tate, James Berry, there remained, unconsumed and undisposed of, a valuable
parcel of land, on the north side of Longworth street, between Race and Elm
streets, now known as *“No. 48 Longworth Street,” and also a considerable
amount of money, proceeds of the sale of said lands; and that the said Wil-
liam G. Roberts, as trustee and devisee of the last will and testament of
the said Eliza A. Berry, together with his wife, Annie M. Roberts, and the
said Sarah A. Weller, by deed bearing date December 8, 1891, in consideration
of the sum of $16,700, sold and conveyed the said real estate to the said
Thomas J. Emery and the said John J. Emery, all of which will more fully
and at large appear by a certified copy of said deed, herewith filed, and made
part hereof, marked “Exhibit ¥’; and that if said money for the purchase
of said lands was paid by the sald Emery defendants to the said Roberts,
as trustee and devisee as aforesaid, he now holds the same in trust for your
:(érator and the said M. E. Sperry, the heirs at law of the said intestate, James

erry.

Your orator further says that the said William G. Roberts, as trustee under
the will of said Eliza A. Berry, filed his final account in the probate court of
Hamilton county; and that the same, on the 3d day of November, A. D.
1891, was allowed and confirmed; and that in said account he filed, as of date
September the 224, A. D. 1891, what purports to be a settlement in full
as trustee with the said Sarah A. Weller, as devisee and legatee under the
last will and testament of the said Hliza A. Berry. Said settlement is ex-
pressed in the words and figures following, to wit:
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“Cin., 0., Sept. 22, A. D. 1891

“Recd. of W. G. Roberts, trustee under the will of Eliza A. Berry, dec., the
sum of $600, in cash, in full for my share of the personal estate and property
and proceeds thereof, and the rents and issues received by him; and this is a
final settlement with him as such devisee and legatee under the will of said
deceased. '

her
“Mrs. Sarah A, X Weller.
mark,

-Witness: Nellie G. Robinson.”

Your orator further says that he believes and charges the fact to be that the
said Emery defendants have not paid the said $16,700, purchase money, to
the said Roberts, but that they have some secret understanding by which
said payment is deferred, and that a trust of some kind or nature now sub-
sists between them, and that the said Sarah A. Weller has not received any
portion of the said $16,700, proceeds of sale, as alleged.

Your orator further says that all of the frauds alleged in this his amended
bill, hereinabove enumerated, have been discovered by him within four years
next before the institution of this suit, except such as have been discovered
éngthe present month of March, since the return of the papers in said suit No.

,943.

Your orator further says that the said defendants Thomas J. Emery and
John J. Emery, at the time of their purchase of said Longworth street prop-
erty, were in a position to know, and did know, the provisions of the will
of the said James Berry, and of the demented condition of his son, James
Berry, the intestate, and that the said Eliza A. Berry had but a life estate in
the lands whereof the said testator died seised, and that the power to sell un-
der said will alone for the payment of the said testator’s debts, and of the
fact that there were no debts of the testator remaining unpaid at the
time of the institution of said suit aforesaid, for the pretended payment of
debts, more than 21 years after the death of the testator; and they likewise
had notice of the irregular and void proceedings in said suit, as reference
to the proceedings therein will show, and that the defendant William G.
Roberts was the attorney for the said Eliza A. Berry in the institution and
conducting of said suit, and at the same time guardian for the said intestate,
also a defendant in said suit, and that the said Roberts represented all par-
ties to said suit, himself, as guardian, being a party, and that the relation of
parent and child existed between the said'Eliza A. Berry and the said intes-
tate, James Berry, and that the relation of trustee and cestui que trust alsn
existed between the said William . Roberts and the intestate, James Berry,
and that said Roberts in said suit represented all interests, as attorney, of
the parties to said suit, being the said Eliza A. Berry, both plaintiff and de-
fendant, in her different characters, and the said William G. Roberts, as
guardijan of the said intestate, James Berry, and they also had notice that the
said intestate, James Berry, had, but a short time before the institution of
said suit, conveyed his expectancy as sole heir at law in all the real estate
of which his said father died seised, to his mother, the said Eliza A. Berry,
for the grossly inadequate consideration of $3,000, no part of which was ever
paid to him, and that one parcel of said real estate alone was sold to the said
Emery defendants soon after the death of the said intestate, James Berry, for
the sum of $16,700, and that the other two parcels of said land were sold
under the proceedings in said suit for about $12,000; and the said Emery
defendants also had notice of the Schwener note and mortgage above men-
tioned, and of the Alexander mortgage above mentioned, and of the will of
the said Eliza A. Berry, drafted and attested by the said William G. Roberts,
who was made and constituted under said will both trustee and devisee, and
of the adjudication of lunacy aforesaid against the said intestate, James
Berry, and that he was, from the cradle to the grave, an imbecile, wholly
incapable of making a deed; and they also had notice that the said Roberts
had accepted the devises and bequests, along with the trust under the said
will of Eliza A. Berry, with a full knowledge of the frauds perpetrated upon
the sajd intestate, James Berry, and of the fact that the said William G.
Roberts was an active participant with the said Eliza A. Berry in all her acts
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and doings fn ‘the perpetration of the said frauds upon the said intestate,
James Berry, and, further, that the said Roberts, by undue influence, had per-
petrated a fraud upon the said Eliza A. Berry, an aged and ignorant woman,
in obtaining from her the testamentary dispositions in his favor, contained
in ber said last will and testament, in fraud of the rights of the heirs at
law, your orator and the said M. E. Sperry, the nearest of kin and next of .
blood to the said intestate, James Berry.

The prayer of the amended bill was as follows:

Your orator prays that the said defendants William G. Roberts, trustee
under the will of Eliza, A. Berry, and in his own right, and the said Sarah A.
Weller, may be compelled to render a full and perfect account of the estate
of the intestate, James Berry, which came into their bands; and that they
be charged with the amount of all money paid into the hands of William G.
Roberts by Howard C. Hollister, as executor of Eliza A. Berry, and divided
between them, with interest thereon, from the time the same came into their
hands, respectively; and that the deed from the said James Berry to Eliza
A. Berry be rescinded, canceled, and annulled for fraud; and that the said
William G. Roberts and Sarah A. Weller be adjudged volunteers, and held
as trustees for whatever amount of money or other property belonging to the
estate of the intestate, James Berry, that may have come into their hands
through the acts and doings of Hliza A. Berry during her lifetime and under
her said will; and that the said deed from the said William G. Roberts and
wife and Sarah A. Weller, executed to the said Thomas Emery and John J.
Emery, be canceled, rescinded, and held for naught; and that the said
Thomas J. Emery and John J. Emery be required to account for the rents
and profits of the said lands since the date of the said conveyance to them,
and during their possession and enjoyment of them; and that your orator shall
have_, gererally, such other and further relief as the nature of his case may
require.

Blackburn, Hounshell & Rhyno, for complainant,
Herbert Jenney, for defendant.

SAGE, District Judge. The suit is, in substance, to set aside
certain transactions, on the ground of alleged fraud. The consider-
ation set forth in the deed made by James Berry, Jr., to his mother,
Eliza A. Berry, on the 21st of August, 1882, to wit, $3,000, is suffi-
cient to support it. The transaction was between mother and son. -
They were heirs to each other, Either dying intestate, the other
would have been his or her heir. The averments in support of
the charge that the consideration was inadequate, that the property
was afterwards sold for a much larger sum, are by no means conclu-
sive. How much time intervened before that sale is not set forth.
Values of real estate in cities not infrequently fluctuate largely in
a short time. Although it is averred that no part of the considera-
tion was paid to James Berry, Jr., or to any other person for his use,
there is no averment that it was not applied to his use.

As to the proceedings in the probate court and the sales made
thereunder, the proceedings were all regular, and the sales were
duly confirmed. Distribution of the proceeds was made by the
judgment of that court, which had full jurisdiction in the premises.
Those proceedings have never been set aside. It is quite true that
a judgment may be impeached in equity for fraud and collusion, but
only by strangers, and, as to strangers, only by those who, if the
judgments were given full credit and effect, would be prejudiced in
regard to some pre-existing right. Freem. Judgm. § 335, and cases
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-there cited. No judgment can be impeached for fraud by a party
or privy to it.” Id. § 334, and cases cited thereunder. The com-
plainant and the defendant M. E. Sperry are both in privity to
James Berry, Jr.,, and Eliza A. Berry, his mother. Their claim is
expressly as first cousing and heirs of said James Berry.

The bill does not seek to set aside those judgments, but it does
seek to avoid them by holding Roberts and Mrs. Weller accountable
for the proceeds of the sales made thereunder. That cannot be ac-
complished without first setting aside the judgments, which cannot
be done in a collateral proceeding. So long as the judgments re-
main unreversed, payments made under them must stand.

The death of Eliza A. Berry occurred in 1886, and her will was
probated in September of that year. . By that will, she gave all
her property, which would include the property conveyed to her
by her son under his deed in 1882, to Roberts, in trust for the sup-
port of her son, and, upon his death, divided the residue between
Roberts and Mrs. Weller. James Berry died May 13, 1891, and,
by the will of Eliza Berry, whatever then remained of her estate
passed by its terms to Roberts and Mrs, Weller. On December 8th
of that year, the real estate on Longworth street was conveyed to
the Emerys. There is nothing in the bill charging Mrs. Weller with
any connection with the alleged combinations and confederations.
It is claimed that she derived a benefit from them, but that is not
sufficient to hold her. Eliza A. Berry’s will was probated and of
record in 1886. The complainant had the right, under section 5858
of the Revised Statutes of Ohio, to contest it. The provision is that
a person interested in a will may contest the validity thereof in a
civil action in a court of common pleas of the proper county. By
section 5866 the action must be brought within two years. There
are certain exceptions which do not apply in this case.

In Wood v. Carpenter, 101 U. 8. 136, it is held that a party seeking
to avoid the bar of the statute on account of fraud must aver or show
that he used due diligence to detect it, and that, if he had the means
of discovery in his power, he will be held to have known it. In this
class of cases, says the court, the plaintiff is heéld to stringent rules
‘of pleadings and evidence, and must clearly bring himself within
the exceptions which he claims. The court, referring to the case
before it, says:

“It will be observed, also, that there is no averment that, during the long
period over which the transactions referred to extended, the plaintiff ever
made or caused to be made the slightest Inquiry in relation to either of them.

The judgments confessed were of record, and he knew it. It could not have
been difficult to ascertain, if the facts were so, that they were shams.”

In Teall v. Slaven, 40 Fed. 774, it was held that a party alleging
fraud must be diligent in making inquiry; that means of knowl-
edge are equivalent to knowledge; that a clue to the facts which,
if diligently followed, would lead to discovery, is in law equivalent
to a discovery.

In Godden v. Kimmell, 99 U. 8. 211, the rule is stated that the
cestui que trust “should set forth in the bill specifically what were
the impediments to an earlier prosecution of the claim, and how
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she or he came to be so long ignorant of their alleged rights.” To
the same effect, see Marsh v. Whitmore, 21 Wall. 185; Richards v.
Mackall, 124 U. 8. 187, 8 Sup. Ct. 437; Speidel v. Henrici, 120
U. 8. 377, 387, 7 Sup. Ct. 610.

There is no averment in the bill that the complainant ever made
or caused to be made the slightest inquiry in regard to the transac-
tiong complained of. The deed and will were of record. The com-
plainant relies upon those records to support his allegations of
fraud and his averment that the defendants Thomas J. and John
J. Emery were chargeable with notice of the frauds averred. If so,
the complainant also was in like manner chargeable. It is averred
that the papers in the case in the probate court were off the files.
But there was the record of the court, from which the complainant
could have obtained all the information that he eould have derived
from the papers themselves.

It was suggested, orally, that the record was destroyed when the
courthouse was burned. This is dehors the record; but, if the
court could take judicial notice of the burning of the courthouse, it
could also take judicial notice of the date of the burning, which
was in March, 1884, more than a year before the institution of the
suit in which the record under consideration was made.

A demurrer to the original bill for insufficiency having been
sustained, and the amended bill, framed to cure the defects of the
original bill, being now found to be insufficient, the demurrer to
it will be sustained, and the bill dismissed.

[

FOSTER v. BEAR VALLEY IRR. CO.
(Circuit Court, 8. D. Californla. February 11, 1895.)
No. 591,

EstorPEL—CORPORATION—ACQUIESCENCE OF STOCKHOLDERS.

The B. L. & W. Co., a corporation organized to acquire water rights, and
sell or lease the same for irrigation and other purposes, was the owner of
a dam controlling the waters of the A. river, and held, by contract with
the owners of the 8. F. and N. F. ditches and the R. canal, certain rights
of way for such water through said ditches and canal. In February, 1887,
said company issued to its stockholders transferable certificates, entitling
them te certain quantities of water from the dam, to be delivered at 8,
a point on the S. F. diteh, for which such stockholders, by concurrent con-
tracts, agreed to pay one dollar per year for each certificate. From the
time of the issue of such certificates, the holders thereof, at the request of
the general manager of the B. L. & W. Co., and with the knowledge and
approval of its directors, received the water to which they were entitled,
not at S, as provided in the certificates, but at various points along the
R. canal, which led from 8. to a point about 3%, miles distant; this ar-
rangement heing for the advantage in certain respects of both parties.
The certificate holders, with the knowledge of the company, constructed
expensive and permanent works to connect with said R. canal, and to re-
ceive thelr water from it, and contlnued so to receive the water, with-
out any charge in addition to the one dollar per year provided for in the
certificates and contracts, until March, 1893, when the board of directors

-of the B. I. Co.,, which had succeeded to all the property, rights, and
obligations of the B. L. & W. Co., passed a resolution fixing a charge for
right of way of such certificate holders’ water from §. through the R.



