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GEORGE W. BUSH & SONS CO. v. THOMPSON.
(Circuit Court of Appeals, Fourth Circuit. February 5, 1895.)
No. 105.

1. SRIPPING—RIGHT TO SELECT STEVEDORE.

In the absence of any provision to the contrary in the charter party, or
any different custom of the port, a vessel is entitled to employ a stevedore
of its own selection, to load the cargo furnished to it by the charterer, pro-
vided such stevedore is competent.

2. SaME—CUSTOM OF THE PORT OF SAVANNAH.

There is no custom in the lumber trade at the port of Savannah, Ga., that

a shipper shall have the right to select his own stevedore.

Appeal from the District Court of the United States for the Dis-
trict of Maryland.

This was a libel by Abram P, Thompson, master of the schooner
William Neely, against the George W. Bush & Sons Company, for
breach of a charter party. The district court rendered a decree
for the libelant (60 Fed. 631). Respondent appeals.

The court stated the case as follows: The schooner William Neely was
chartered by the George W. Bush & Sons Company, of Wilmington, Del.,
for a voyage from Savannah, Ga., to New York. A charter party was sign-
ed March 28, 1892, containing, among others, the following provisions: “The
said party of the second part doth engage to provide and furnish to said
vessel a full and complete cargo, under and on deck, of resawed Y. P. lum-
ber, with stowage, and to pay to said party of the first part, or agent, for
the use of said vessel during the voyage aforesaid, four and 87/100 dollars
per M. feet, freight measurement, for all delivered and free wharfage. It
is understood and agreed that, if charterers give the vessel fifty M. feet
per day at Savannah, the rate of freight is to be four and 75/100 dollars
per M. foot and free wharfage. Charterers are responsible both at loading
port and discharging port up to a draught of 1714 feet. Should the vessel
draw more than 1715 feet, lighterage, either in New York or Savannah, to
be had at the expense of vessel. It is agreed that the lay days for load-
ing and discharging shall be as follows (if not sooner dispatched), com-
mencing from the time the vessel is ready to receive or discharge cargo:
At least forty M. feet per day, Sundays excepted, to be allowed tfor loading
and dispatch for discharging; and that for each and every day’s detention
by default of said party of the second part, or agent, eighty-five dollars per
day, day by day, shall be paid by said party of the second part, or agent,
to the said party of the first part, or agent. The cargo or cargoes to be re-
ceived and delivered alongside, within reach of the vessel's tackles, at ports
of loading and discharging.” The charterers directed the schooner’s master
to report for cargo to the Georgia Lumber Company, at Savannah, and he
did so on May 2, 1892. The lumber company advised the master as to the
wharf at which he was to load, and the lumber for his cargo, much of which
was then ready alongside within reach of the schooner’s tackles. A contro-
versy arose between the manager of the lumber company and the master,
relative to the selection of a stevedore, the master having contracted with
Sam Daniels, a stevedore of the port of Savannah, who he claimed was ex-
perienced and competent, while the manager objected to him as being un-
trustworthy and incompetent. The master insisted on his right to select
his own stevedore, and put Daniels and his gang to work. They had loaded
part of the cargo, when the officers of the lumber company refused to de-
liver the residue of the ecargo, and ordered Daniels and his men off the
wharf, which was owned by the company. The lumber company repeated-
1y offered to deliver the lumber if the master would employ any other steve-
dore, while the master, refusing to discharge Daniels, notified the com-
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pany daily that his vessel was ready for the cargo, and that the stevedores
were employed to stow it. This contention continuing, the schooner was, at
the request of the lumber company, removed from the wharf on the 17th
day of May, 1894, by the harbor master, and on the 24th of that month the
master rechartered at reduced rates. On June 27, 1892, the master of the
William Neely, and agent of her owners, filed a libel in the district court of
the United States for the district of Maryland, against said George W. Bush
& Sons Company, in which it is claimed that the failure to load the vessel
at Savannah, under the charter mentioned, was wholly the fault of the
Georgia Lumber Company, the agent of the charterer, and that the libelant
was in no way responsible for the same. Damages were claimed to the
amount of $2,500, because of said failure to load the schooner, and for loss
of time resulting therefrom, and .process of attachment was prayed against
the goods, chattels, credits, and effects of the charterer, then in the district
of Maryland. The case was duly matured, and came on to be heard, when
the court found for the libelant, and entered a decree against the stipulator
and respondent for the sum of $2,010.35, with costs. From this decree an
appeal has been allowed.

Edgar H. Gaus, for appellant,
Robert H. Smith, for appellee.

Before GOFF and SIMONTON, Circuit Judges, and BRAWLEY,
District Judge.

GOFF, Circuit Judge. The charter party is silent as to the mat-
ter of the employment of the stevedore. It is usual to provide in
it that the vessel shall engage the services of the stevedore of the
charterer. Such a provision is fair, and the stevedore so employed
is under the direction of the master, and may be discharged for care-
lessness or incompetency. In the absence of such provision, the
vessel can employ its own stevedore, if the custom of the port does
not otherwise provide. Having failed to reserve that right, the
charterers in this ease were not at liberty to demand that they be
permitted to furnish the stevedore, as the master had that right, pro-
vided he selected a competent one. ‘The cargo was lumber, and the
stowage of the simplest character. The evidence shows that the
stevedore engaged by the master was fully competent, of great
experience, and well known at the port of Savannah, where he had so
worked for many years. That he had previously had trouble with
the shippers, and that his employment was extremely distasteful
to them, while a matter that was proper to be submitted by them
to the master in connection with the propriety of the employment,
is without weight, when presented for the purpose of controlling his
conduct or overruling his action. It was the duty of the schooner
to stow the cargo, the shipper having placed it at her side, within
reach of her tackle. The vessel, under the circumstances of this
case, was entitled to select the stevedore, and she was required to
pay him for his services, being also responsible for the manner in
which he discharged them. Portland Shipping Co. v. The Alex. Gib-
son, 44 Fed. 371; The Keystone, 31 Fed. 412; Muller v. Spreckels,
48 Fed. 574; Sack v. Ford, 13 C. B. (N. 8.) 90; Richardson v. Winsor,
3 CIiff. 395, Fed. Cas. No. 11,795; Culliford v. Gomila, 128 U. 8. 135,
-158, 9 Sup. Ct. 50; Scrutt. Charter Parties, art. 50, p. 94. The ap-
pellant insists that it is proven by the testimony that, by the usage
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of the lumber trade at the port of Savannah, the shipper bas the
right to select the stevedore. The court below did not find from
the evidence the ‘existence of such usage, and in this finding we
concur. It is shown that during the past few years a number of
the shippers at that port have endeavored to establish such a cus-
tom, but it also appears that their action has not been acquiesced in
by the shipmasters, #nd has not been of that certain, uniform, and
known character as will authorize a court to hold it to be a custom
binding upon the trade and controlling masters, in the absence of
stipulations in the charter party. Judge Morris, who heard the case
below, in disposing of it, used the following language, which we
approve of and hereby include in our opinion:

“The case comes to this: That the respondents who chartered the schooner
contracted to furnish her at Savannah with a full and complete cargo of
lumber; that the lumber was tendered, but with a condition annexed which
was not warranted by the charter party, nor by any usage of the port. It
was in fact refused, unless the master would submit to a requirement which
was not in the charter party or sanctioned by usage. The master having
already in good faith contracted with a competent stevedore, selected by
himself, he could not be compelled to dismiss that stevedore as a condition
of the cargo being furnished to him. There was therefore a refusal to fur-
nish cargo in compliance with the stipulation of the charter party. Hudson
v. Hill, 43 L. J. C. P. 273.”

For the reasons givéh, the decree appealed from is affirmed.

CROOKS et al. v. THE FANNY SKOLFIELD.

SKOLFIELD et al. v. THREE HUNDRED PACKAGES OF COCOANUT
OlL.

(District Court, E. D. New York. December 28, 1894.)

1. Sarpring—Loss BY BAD StowAcE. .

A ship accountable by the bill of lading under which cocoanut oil was
shipped, for leakage caused by bad stowage, is liable where the leakage
was caused by allowing the oil casks to remain on deck for two weeks
in the hot sun, and by the use of green cocoanuts for dunnage.

2. SAmME.
Stowage of cargo keld to be bad, where heavy casks of oil were placed
on small casks of plumbago, and the ship #4eld liable for the damage re-
sulting.

Libels by Robert Crooks and others against the Fanny Skolfield,
and by Samuel Skolfield and others against Three Hundred Pack-
ages of Cocoanut Oil.

Evarts, Choate & Beaman (Mr. Cleveland, of counsel), for libellants
Crooks and others,

Owen, Gray & Sturges (Mr. Sturges, of counsel), for the Fanny
Skolfield.

BENEDICT, District Judge. The first of the above-named actions
is brought to recover of the bark Fanny Skolfield the value of some
12,000 pounds of cocoanut oil, which were lost during the voyage of
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importation from Colombo, Ceylon, to the port of New York. By
the terms of the bill of lading under which the oil was shipped, the
vessel was not to be accountable for leakage, unless caused by bad
stowage. After an examination of the evidence, I am satisfied that
the weight of it goes to show that the oil was delivered on board the
vessel in good order and condition, and that the casks containing it
were not insufficient; and that the leakage in question was caused
by negligent stowage on the part of the vessel, in allowing many of
the casks of oil, after they were delivered to the ship, to remain on
the deck in Ceylon, before they were put below, some 14 days, in
very hot weather; and it was also negligence on the part of the ship,
in my opinion, to use green cocoanuts for dunnage. According to
the weight of evidence, green cocoanuts are not proper dunnage for
such a cargo. The ship was also, in my opinion, guilty of negligence
in stowing heavy casks of cocoanut oil upon small casks of plum-
bago, unable to sustain the weight of the oil casks. The loss of the
oil sued for arose, in my opinion, from one or all of the above faults,
and the ship is liable therefor.

The second of the above-named actions is brought by the owners
of the ship against the casks of oil above mentioned to recover for
damage to the plumbago, which was stowed below the oil, by leak-
age of oil upon the plumbago; which leakage, it is claimed, was
caused by the insufficient condition of the casks containing the oil.
Asg already stated, the weight of the evidence is that the casks were
notinsufficient, and that the damage to the plumbago arose from bad
stowage by the ship of the oil which was placed above the plumbago.
For that the ship alone is liable.

There must be a decree in the first of the above-named cases for
the libelant, with an order of reference to ascertain the damages;
and in the second case the libel must be dismissed, with costs.

THE HENRY CLARK v. O'BRIEN.
(District Court, E. D. Pennsylvania. January 18, 1895.)
No. 88 of 1891,

NaAVIGABLE WATERS—PIERs—INJURY TO VESSEL.
‘Where a vessel, in going out of a harbor, gets out of her course, and is
. injured by striking a pier, the owner of the pier, though it is an obstruc-
tion to navigation, is not liable for the loss, the vessel having been at
fault in starting out in the existing state of the wind, sea, and tide, espe-
cially without a pilot, and in persisting in her efforts to get out after it
had become hopeless, and in not anchoring when driven towards the pier.

Libel by the Henry Clark against Albert H. O’Brien for injury
received by striking a pier belonging to defendant.

Lindley M. Garrison, for libelant.
John G. Lamb and Joseph Thompson, for respondent.

BUTLER, District Judge. The schooner, which was two-masted,
102} feet long, and 25 feet wide, having run into Absecon Imlet,



