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to the purposes of his invention. It was not the posts, but the
lamination of the posts, and their construction in the manner he
described, that was tbe indispensable element of this combination.
Iron or steel posts of other construction might be subject to undue
- expansion and contraction. The claim of the patentee was that such
laminated posts as he had described would not be. It follows that
any combination which contained no laminated iron or steel posts,
although it did contain metal posts, lacked an indispensable element
of the combination in the thirteenth claim in this patent, and could
not infringe it. All the elements of this combination were old, and
the absence from it of a single essential element was fatal to the
claim of infringement. Hailes v. Van Wormer, 20 Wall. 353, 372;
Bragg v. Fiteh, 121 U. 8. 478, 483, T Sup. Ct. 978,
The decree below must be affirmed, and it is so ordered.

THE SCOTTISH DALE,
HANSON et al. v. THE SCOTTISH DALE.
(District Court, D. Washington, N. D. January 14, 1893.)
No. 858.

ADMIRALTY—SETTLEMERT OF CLATM—FEES 0F MARSHAL.

Under Rev. St. § 829, providing that, when the debt or claim in ad-
miralty is settled by the parties without a sale of the property, the mar-
shal shall be entitled to a commission of 1 per cent. on the first $500 of
the claim or decree, and one-half per cent. on the excess, provided that.
where the value of the property is less than the claim, commission shall
be allowed only on the appraised value thereof, where a case is dismissed
without any formal appearance of a claimant, on payment of a sum less
than that claimed, and without any appraisal, commissions will be al-
lowed only on the amount paid in settlement.

In Admiralty.

Libel in rem to recover $100,000 for a salvage service. After the
issuance of a monition and attachment, and arrest of the vessel
thereunder, without the formal appearance of any claimant, the
case was dismissed in consideration of $7,500 paid in satisfaction of
the demand. In settling the costs, a question was raised and sub-
mitted te the court as to whether the marshal became entitled to
a commission on the amount sued for or on the amount paid.

L, C. Gilman, for libelant.

HANFORD, District Judge. The question submitted to me in-
volves a construction of the following subdivision of section 829 of
the Revised Statutes:

“When the debt or claim in admiralty is settled by the parties without a
gale of the property, the marshal shall be entitled to a commission of one per
centum on the first five hundred dollars of the claim or decree, and one-half
of one per centitm on the excess of any sum thereof over five hundred dollars;
provided, that when the value of the property is less than the claim, such com-
mission shall be allowed only on the appraised value thereof.”
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The marshal’s right to a commission is disputed on the ground
that the case does not come within the letter of the statute, as the
money received in settlement was not paid by a party to the record;
and on the further ground that a percentage on the large amount
sued for would be cxcessive, and, no decree having been rendered
nor appraisement of the vessel, there is no other basis for compensa-
tion. This statute has reference to suits in rem. Such a case may
be settled by the parties without any claimant having appeared.
The libelant is a party on the one side, and whoever has such an
interest in the vessel or share in the liability as to settle the case
may be regarded as a party, in the sense intended by the statute,
without having entered a formal appearance. It is very difficult,
however, to apply this statute to a case like the one presented,
where a claim—not a claim to the property, but a claim adverse to a
vessel—is asserted by the libelant, and settled without a decree, and
settled for less than the amount sued for. It is difficult, within the
exact terms of this statute, to find a basis for computation of the
marshal’s commission. I consider that the marshal is entitled to
something in the way of compensation, in addition to the specific
fees for services, because his fees upon the writ amount to very
little, and the responsibility he is obliged to assume when he exe-
cutes process and seizes a ship is very great. In every such case
he has to become, while the vessel is in his custody, responsible for
its value., He must incur risk of being sued for any alleged wrong
in seizing the property. If he should meet with opposition, he may
be obliged to use force, and to assume all incidental liabilities.
For his services and responsibility congress intended that he should
receive compensation in addition to the amount of expenses in-
curred, and his right to compensation is in no wise affected by the
filing of a claim or appearance of a party to contest the libelant’s
demand. The Russia, Fed. Cas. No. 12,170; The City of Washing-
ton, Fed. Cas. No. 2,772; The Acadia, Fed. Cas. No. 23.

I do not take the position that the court has power to exact pay-
ment of fees not authorized by law, nor to scale down the marshal’s
bill to an amount less than the statute allows him to charge; but
I hold that this statute, construed according to the manifest intend-
ment thereof, entitles the marshal to compensation-on a percentage
bagis, and that the court has power to fix the amount by computa-
tion at the rate given for cases in which the amount of the libelant’s
recovery is decreed by the court, instead of being fixed by agree-
ment between the parties. The Clintonia, 11 Fed. 740; Robinson
v. 15,516 Bags of Sugar, 35 Fed. 603; Smith v. The Morgan City, 39
Fed. 572. I will fix, as the marshal’s compensation in this case,
a percentage at the rate specified in this statute,—not the double
rate, but the rate specified in this statute upon the amount paid
in settlement. That much, at least, is allowed by the statute.
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GEORGE W. BUSH & SONS CO. v. THOMPSON.
(Circuit Court of Appeals, Fourth Circuit. February 5, 1895.)
No. 105.

1. SRIPPING—RIGHT TO SELECT STEVEDORE.

In the absence of any provision to the contrary in the charter party, or
any different custom of the port, a vessel is entitled to employ a stevedore
of its own selection, to load the cargo furnished to it by the charterer, pro-
vided such stevedore is competent.

2. SaME—CUSTOM OF THE PORT OF SAVANNAH.

There is no custom in the lumber trade at the port of Savannah, Ga., that

a shipper shall have the right to select his own stevedore.

Appeal from the District Court of the United States for the Dis-
trict of Maryland.

This was a libel by Abram P, Thompson, master of the schooner
William Neely, against the George W. Bush & Sons Company, for
breach of a charter party. The district court rendered a decree
for the libelant (60 Fed. 631). Respondent appeals.

The court stated the case as follows: The schooner William Neely was
chartered by the George W. Bush & Sons Company, of Wilmington, Del.,
for a voyage from Savannah, Ga., to New York. A charter party was sign-
ed March 28, 1892, containing, among others, the following provisions: “The
said party of the second part doth engage to provide and furnish to said
vessel a full and complete cargo, under and on deck, of resawed Y. P. lum-
ber, with stowage, and to pay to said party of the first part, or agent, for
the use of said vessel during the voyage aforesaid, four and 87/100 dollars
per M. feet, freight measurement, for all delivered and free wharfage. It
is understood and agreed that, if charterers give the vessel fifty M. feet
per day at Savannah, the rate of freight is to be four and 75/100 dollars
per M. foot and free wharfage. Charterers are responsible both at loading
port and discharging port up to a draught of 1714 feet. Should the vessel
draw more than 1715 feet, lighterage, either in New York or Savannah, to
be had at the expense of vessel. It is agreed that the lay days for load-
ing and discharging shall be as follows (if not sooner dispatched), com-
mencing from the time the vessel is ready to receive or discharge cargo:
At least forty M. feet per day, Sundays excepted, to be allowed tfor loading
and dispatch for discharging; and that for each and every day’s detention
by default of said party of the second part, or agent, eighty-five dollars per
day, day by day, shall be paid by said party of the second part, or agent,
to the said party of the first part, or agent. The cargo or cargoes to be re-
ceived and delivered alongside, within reach of the vessel's tackles, at ports
of loading and discharging.” The charterers directed the schooner’s master
to report for cargo to the Georgia Lumber Company, at Savannah, and he
did so on May 2, 1892. The lumber company advised the master as to the
wharf at which he was to load, and the lumber for his cargo, much of which
was then ready alongside within reach of the schooner’s tackles. A contro-
versy arose between the manager of the lumber company and the master,
relative to the selection of a stevedore, the master having contracted with
Sam Daniels, a stevedore of the port of Savannah, who he claimed was ex-
perienced and competent, while the manager objected to him as being un-
trustworthy and incompetent. The master insisted on his right to select
his own stevedore, and put Daniels and his gang to work. They had loaded
part of the cargo, when the officers of the lumber company refused to de-
liver the residue of the ecargo, and ordered Daniels and his men off the
wharf, which was owned by the company. The lumber company repeated-
1y offered to deliver the lumber if the master would employ any other steve-
dore, while the master, refusing to discharge Daniels, notified the com-



