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would defeat the just expectation of the public, and would not be
consistent with the implications of his grant. The expectation is
that he will promptly disclose the nature of his invention, and ac-
cord to the public, on reasonable terms, the use of it, and not that
others should be shut out of that field for the period of 17 years,
and the public be debarred from the benefits of like inventions during
that whole period. Nor did congress intend any such result, depend-
ing probably upon the supposed interest of the patentee in putting
his invention to profitable uses. It may be that the technical right
claimed exists, in the absence of any specific provision for compelling
the patentee to do what is expected from him, or forfeit the grant,
and that Judge Blodgett was wrong when he said in Hoe v. Knap,
27 Fed. 204, 212, that, “under a patent which gives a patentee a mo-
nopoly, he is bound either to use the patent himself, or allow others
to use it on reasonable or equitable terms,” if by that he meant to
state it as an absolutely binding obligation, which I doubt; but I
think a court of equity would be slow in lending its aid to such a
course, and would only do so in a clear case, and where the right
asserted is not clouded with other objections, and perhaps that is
all Judge Blodgett really intended to say. In order to justify the
refusal of a court of equity to award an injunction, it is not neces-
sary to deny that a strictly legal right exists. Said Mr. Justice
Brown, in delivering the opinion of the court in Manufacturing Co.
v. Gormully, above cited:

“From time immemorial, it has been the recognized duty of such courts to
exercise a discretion; to refuse their aid in the enforcement of unconscionable,
oppressive, or iniquitous contracts; and to turn the party claiming the benefit
over to a court of law. This distinction was recognized by this court in Cath-
cart v. Robinson, 5 Pet. 264, 276, wherein Chief Justice Marshall says: ‘“The
difference between that degree of unfairness which will induce a court of
equity to interfere actively, by setting aside a contract, and that which will
induce a court to withheld its aid, is well settled. 10 Ves. 292; 2 Cox, Ch.
77. It is said that the plaintiff must come into court with clean hands, and
that a defendant may resist a bill for specific performance by showing that
under the circumstances the plaintiff is not entitled to the relief he asks.
Omission or mistake in the agreement, or that it is unconscientious or unrea-
sonable, or that there has been concealment, misrepresentation, or any un-

fairness, are enumerated among the causes which will induce the court to
refuse its aid.”” .

A bill for an injunction, since it invokes the discretion of the court,
is subject to the same objections. 2 Story, Eq. Jur. § 959a. The
demurrer will be sustained, and the bill dismissed.

THE ADELINA v. THE GULF OF TARANTO.
(District Court, E. D. Pennsylvania. January 18, 1895.)

1. CorLisioN—IN DoCE—NEGLIGENCE.

A steamer is at fault in entering a dock already occupied by a vessel,
the dock being so small that at low water the steamer, being on the
ground, careens against and crushes the vessel.

2. SAaMmE.

The fact that the vessel already in the dock changed her position, mov-

ing back instead of forward, did not make her liable for the injury, it
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being a matter of conjecture whether her change of position placed her
in greater peril, or whether she would have improved her situation by
moving forward.

8 SAME—ADVICE OF HARBOR MASTER.
The fact that the harbor master advised the steamer to enter the dock
will not excuse it.

Libel by the Adelina against the Gulf of Taranto.

Henry R. Edmunds, for the Adelina.
N. Dubois Miller ard J. Rodman Paul, for the Gulf of Taranto.

BUTLER, District Judge. The libel charges that on the 2d day
of August, 1893, the rark Adelina arrived at the port of Philadelphia
from the port of Rio Janeiro, Brazil, in ballast, and proceeded to pier
40 South Wharves, Delaware river. That the vessel commenced to
discharge her ballast on August 3, 1893, and while engaged in so dis-
charging the British steamship Gulf of Taranto arrived from Ham-
burg and docked on the south side of pier 39, alongside libelant.
That before the steamship was docked those in charge of her were
notified that there was not room enough in the dock for both vessels
to lie together in safety; that at low water the steamship would dam-
age the bark. That notwithstanding this warning those in charge
of the steamship persisted in forcing her into the dock, where she
subsequently, at low water, took the ground and careened over,
striking the bark Adelina and forcing her against the side of the
pier where she was lying; that by reason thereof the bark was
forced over and crushed against the pier, where she was held be-
tween the steamship and pier, and hung out of the water until the
tide rose, when the bark was taken to a place of safety, and it was
found that both. sides of the bark were crushed in, her planking and
timbers split, broken and started, and that she suffered damages in
the sum of $5,000 as near as this libelant can estimate.

The answer denies the fault thus imputed, says the respondent
was safely and properly docked; that although the bark declined
to move forward as she was requested to do, near the head of the
dock, there was still ample space as the vessels lay, but that later
in the evening the bark moved back 20 or 30 feet where there was
less room; that subsequently, at the bark’s request the steamer
put out a fender, but that owing to the change made in the bark’s
position, the vessels pressed together as the tide fell, and that both
were consequently injured—the steamer to the extent of $2,500, for
the recovery of which she has libeled the bark.

The testimony presents the following questions: (1) Was the
steamer at fault in entering the dock? (2) Was the bark at fault
in moving back? (3) Was the steamer at fault in failing to change
her position after the bark moved back?

On the first hearing I was inclined to believe that the second and
third questions should be answered affirmatively, and both vessels
consequently be condemned. The first I was inclined to think should
receive a negative answer. It was deemed wise, however, to consult
assessors, and Messrs. Barrett & Call were selected and interrogated
on the subject. Their answers, as well as the interrogatories pro-
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pounded, are on file, After reading the answers it was deemed
proper to submit the assessors to examination by counsel. They were
80 examined, and the case again heard.

Their answers and testimony shed new light on the case; and have
modified my original impressions. They are intelligent and experi-
enced masters of vessels, and of course entirely impartial. They in-
spected the dock, and on measuring the bark found it to be wider
than was before supposed.

I am now convinced that the first question should be answered
affirmatively, and that the second and third should not. I believe
the steamer was wrong in entering the dock; that the room was in-
sufficient to allow the two vessels to lie there with safety at low tide.
Of course it is possible the bark might have improved her situation
after the steamer entered by crowding forward; but this is mere con-
jecture. The witnesses disagree about it, and the truth cannot be
ascertained. In my judgment no prudent and intelligent master
familiar with the dock, knowing the depth of water at low tide,
would have taken the steamer in. 'When in she was entirely unman-
ageable; aground in front, her stern far out in the stream and swept
by the tide, she washelpless. Resting substantially against the bark,
when entered, as the water fell she would necessarily press over and
injure her.

It is not necessary to consider the powers of the harbor master,
or his assistant who is said to have advised the entry. He certainly
could not authorize the steamer to crowd in where the room was
insufficient, and relieve her from the consequences of injuring the
bark.

The latter did not improve her chances of escape, apparently, by
moving back; indeed she seems to have diminished them. But this
too is conjecture: The truth cannot be known. An intelligent mas-
ter present at the time, could form a more reliable judgment than
can be formed from the conflicting testimony taken. The officers of
the bark were seeking safety; and looking at the situation as pre-
sented to their view they believed that prudence required the move-
ment they made. The fact that the bark was soon after jammed and
immovable, seems to indicate that their judgment was at fault, but,
as before suggested, this indication may be misleading; the tide
was falling and other circumstances may. have intervened to con-
tribute to the disappointment they encountered. If imperiled by the
steamer’s improper entry no more was required of the bark than the
exercise of such skill and judgment as should be exercised under the
circumstances, to avoid the danger threatened. It certainly would
not be safe to hold that she did not exercise such care and skill.

The libel is sustained; and the cross libel filed by the steamer is
dismissed.
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UNION SWITCH & SIGNAL CO. et al. v. HALL SIGNAL CO. et al.
(Circuit Court, S. D. New York. January 23, 1895.)

Circurr CourTs—JURISDIOTION—PATENT CASES—NONRESIDRNT DEFPENDANTS.
The provision of the acts of March 8, 1887, and August 13, 1888, that no
civil suit shall be brought against any person in any other district than
that whereof he is an inhabitant, applies to suits to restrain the infringe-
ment of patents brought against parties who are not aliens or corpora-
tions organized outside the United States. In re Hohorst, 14 Sup. Ct. 221,
150 U. 8. 653, distinguished.

This was a suit to restrain the infringement of a patent. Defend-
ants, by demurrer and plea, raised the objection that the court had no
jurisdiction.

Cravath & Houston, for complainants. -

Witter & Kenyon, for defendants.

TOWNSEND, District Judge. Counsel agree that the decision
of the single question presented by demurrer and plea to this bill
depends upon whether certain statements in the opinion of the su-
preme court of the United States in Re Hohorst, 150 U. 8. 653, 14
Sup. Ct. 221, are controlling upon this court in this case. The suit
is for infringement of a patent. The defendants claim that the cir-
cuit court for the Southern distriet of New York has no jurisdiction,
because they are inhabitants of another state, and are not inhab-
itants of the state or district within which the suit is brought. The
act of March 3, 1887 (chapter 373), as amended by that of August
18, 1888 (chapter 866), vests in the circuit and district courts of the
United States jurisdiction over certain classes of controversies, and
further provides that “no civil suit shall be brought before either of
said courts against any person by any original process or proceeding
in any other district than that whereof he is an inhabitant” By a
decided preponderance of authority in the circuit courts, this act
and the preceding ones of a like character have been applied to snits
for infringement of patents against nonresident individuals and cor-
porations. St. Louis, V. & T. R. Co. v. Terre Haute & I. R. Co., 33
Fed. 385; Fales v. Railway Co., 32 Fed. 673; Miller-Magee Co. v. Car-
penter, 34 Fed. 433; Gormully & Jeffrey Manuf’g Co. v. Pope Manuf’g
Co., Id. 818; Preston v. Manufacturing Co., 36 Fed. 721; Denton v.
International Co., Id. 1; Connor v. Railroad Co., Id. 273; Jessup V.
Railroad Co., 1d. 735; McBride v. Plow Co., 40 Fed. 162; Henning v.
Telegraph Co., 43 Fed. 131; Reinstadler v. Reeves, 33 Fed. 308; Illing-
worth v. Atha, 42 Fed. 141.

The precise question involved herein was presented by demurrer
in this circuit in Halstead v. Manning, Bowman & Co., 34 Fed. 565,
and the bill was dismissed by Judge Wallace, on the ground that this
court had no jurisdiction over the defendant nonresident corporation.
In Filli v. Railroad Co., 37 Fed. 65, Judge Lacombe set aside a
service of summons on a nonresident defendant, on the same ground.

It was further shown by counsel for defendants that the construe-
tion of said provision adopted in this circuit, and generally in other
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