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was deficient in rolling stock, stations, warehouses, and necessary
equipments, and included no right to ground for terminals and
stations at the most important towns on the line of the railway,
other than options to purchase. During the time of Mr. Tyler's
incumbency as president of the new company, its business has been
seriously affected by the financial stringency which has prevailed
throughout the whole country for the past thr'ee years; and yet, by
his answer, it appears that he has so managed the property that
he has, from its surplus earnings above operating expenses, acquired
and paid for terminal and station ground, built station buildings
and freight houses, and made betterments which were absolutely
necessar'Y. He has honestly applied the whole income of the com-
pany to the legitimate uses of the company. He has not conducted
its business so as to bring on insolvency. On the contrary, he took
chargeof an incompleted and partiallyequipped railway, overburdened
with an interest-bearing debt, and, in hard times, has made it serve
the public well, paid operating expenses and taxes, and actually im-
proved its condition. My conclusion is that Mr. Tyler's good man·
agement as president of the company; his knowledge of its re-
quirements, gained by practical experience; his well-known charac·
tel' as a capable, honest, and fair-minded man; and the right of the
trustee to choose a receiver, stipulated in the mortgage sued on,-
outweigh all objections urged by the interveners. Their applica-
tion is therefore denied.

MANHATTAN TRUST CO. v. SIOUX CITY & N. R. CO. (HUBBARD, In-
tervener).

(CirCUit Court, N. D. Iowa, W. D. January 15, 1895.)

1. PLEDGE-REHYPOTHECATION-REDEMPTION BY PLEDGEE.
G. and foUl," others formed a syndicate for the construction of a railroad.

The necessary money -was, in part, raised upon notes of the members of
the syndicate, indorsed and negotiated by the U. Trust Co., upon an agree-
ment that the stock and bonds of the road, when issued, should be de-
posited with that company to secure its indorsements. Subsequently the
syndicate became interested In another railroad enterprise, and it was
agreed that the securities acquired in connection therewith should be held
DB security for all debts of the syndicate. More money being needed, G.,
acting on behalf of the syndicate, secured a loan from T. & Co., pledging
the syndicate securities therefor. The U. Trust Co. knew of this transac-
tion, and its secretary and treasurer, who was practically the sole man-

of its affairs, placed the securities In G.'s possession, whereby he was
enabled to pledge them for the new loan. Subsequently a third loan was
made, for the purpose of retiring the second, in which, by an arrangement
to which T. & Co. and the members of the syndicate were parties, the
syndicate securities were again pledged, as the property of a corporation
controlled by the members of the syndicate, to a corporation organized
by T. & Co. The Interest on this loan not having been paid, the securities
were sold, and bought in by T. & Co. Held, that the U. Trust Co. had
consented to the rehypothecation of the securities, and could not insist
upon having them applied to its security upon its Indorsements, but was
entitled to redeem them upon paying the amount due to T. & Co., and to
hold them, as against the members of the syndicate, as security for its
indorsements.
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I. BOlliA. FIDB PURCHASER-SUBSTANOE OF TRANSACTION.
Held, furtber, that T. & Co. acquired no rights in the securities, 9.S pur-

chasers in the ordinary course of business, but that the court would look
through the form to the substance of the third loan, and would hold the
securities subject to redemption in the hands of T. & Co.

This was a suit by the Manhattan Trust Company against the
Sioux City & Northern Railroad Company for the foreclosure of a
mortgage. E. H. Hubbard, assignee of the Union Loan & Trust
Company, for the benefit of creditors, intervened for the purpose of
asserting certain rights of his assignor in and to the stock of the de-
fendant company. The cause was now heard upon the intervening
petition, and proofs submitted.
John C. Coombs, Spalding, Taylor & Burgess, and Wm. Faxon, Jr.

(Henry J. Taylor, of counsel), for intervener.
Strong & Cadwalader and Henderson, Hurd, Daniels & Kiesel, for

defendant.

SHIRAS, District Judge. On the 5th day of October, 1893, the
}[anhattan Trust Company, a corporation created under the laws of
the state of New York, filed a bill in equity in this court against the
Sioux City & Northern Railroad Company, averring that it was the
trustee in a mortgage executea by the railroad company, to secure
an issue of bonds amounting to $1,920,000; that the mortgagor was
not fulfilling the provisions of the mortgage in several particulars,
and was permitting the mortgaged property to be incumbered by
liens for unpaid taxes, which might shortly ripen into tax titles under
sales made for the delinquent taxes, and was otherwise permitting
the mortgaged property to become incumbered and wasted; and
therefore it was prayed that a receiver should be appointed by the
court to take possession of the mortgaged property, and operate the
same to the end that the income thereof should be properly used and
applied, that the delinquent taxes should be paid, and that the prop-
ert.y should be preserved for the benefit of all interested therein.
E. H. Hubbard, assignee for the benefit of creditors of the Union

Loan & Trust Company, by leave of court, filed a petition in interven-
tion, for the purpose of asserting the rights and equities of the
"Gnion Loan & Trust Oompany in and to the stock of the Sioux Oity
& Northern Railroad Oompany, and, by consent of the complainant,
the defendant, the Sioux Oity & Northern Railroad Company, and the
intervener, receivers were appointed by the court, who have since had
possession of the mortgaged property. The questions now submitted
to the court: arise upon the original and amended petition in inter-
vention, filed by the assignee of the Union Loan & Trust Company,
which are based upon the following facts: In July, 1889, D. T. Hedges,
John Hornick, James E. Booge, Ed. Hakinson, and A. S. Garretson
associated themselves into what is called in the evidence "a railroad
syndicate," the primary purpose being to undertake the construc-
tion of the Sioux City & Northern Railroad. By a written con-
tract dated July 3, 1889, signed by the parties above named, it
was agreed that they should undertake the immediate construc-
tion of the named railroad from a point near Merrill Station, Iowa,
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to a junction with the St. Paul, Minneapolis & Manitoba road, at o\"
near Palisades, Dak.; it being further agreed that, for all money
borrowed and contracts made for the building and equipment of the
railway, the parties should be equally liable; that all losses and
profits were to be equally divided; that, if it should be found best
for one member of the syndicate to execute notes for borrowed
money and contracts for materials in his own name, the same should,
nevertheless, be deemed to be the obligation of all the parties to the
contract; that all borrowed money was to be placed to the credit
of John Hornick, trustee, with the Union Loan & Trust Company,
and to be paid out on his order; that the contract thus made was to
be deposited with the Union Loan & Trust Company, and was to
hold good until the railroad was built and an debts connected there-
with should be paid. The construction of the Sioux City & Northern
Railroad being thus entered upon, the money therefor was raised by
executing notes from time to time, which were indorsed by the
Union Loan & Trust Company, and sold by it to various banks, the
larger part of the notes being signed by John Hornick, and the re-
mainder by the other members of the syndicate. The arrangement
between the parties was that the stock and bonds of the road, as
the same were issued and became the property of the syndicate, were
to be deposited with the Union Loan & Trust Company, as security
for the protection of the makers of the notes and of the Union Loan
& Trust Company, as indorser of the paper negotiated by it; and,
if sold, the proceeds were to be deposited in the Union Loan & Trust
Company, to the credit of John Hornick, trustee, and to be used in the
payment of the notes signed and negotiated as above stated.
Subsequently the named syndicate became interested in the enter-

prise carried on under the name of the Nebraska & Western Railway
Company, and with the understanding that the securities and prop-
erty acquired in connection therewith should be held as security for
the payment of all debts created by the syndicate in·the furtherance
of the enterprise. Through a mortgage foreclosure, the property of
the Nebraska & Western Railway Company was transferred to a new
company, known as the Sioux City, O'Neill & Western. DUling the
pendency of the foreclosure proceedings, an agreement, in writing,
under date of October 1, 1891, was entered into between J. Kennedy
Tod & Co. and A. S. Garretson, wherein it was recited that Garret-
son was the holder of $2,500,000 of the mortgage bonds of the Ne-
braska & Western Railway Company, of 25,000 shares of the capital
stock of said company, and 7,200 shares of the capital stock of the
Sioux City & Northern Railroad Company; that Garretson, on his
own behalf and that of his associates, proposed to purchase the Ne-
braska & Western Railway at the coming foreclosure sale, and form
a new corporation for the completion of that enterprise, and, for that
and other purposes, Garretson needed money; that, to obtain the
same, Garretson was to execute and deliver to J. Kennedy Tod & Co.
his promissory notes to the number of 20') for $5,000 each, thus
making an aggregate of $1,000,000, and to deposit, as security therefor,
the above-named bonds and stock of the Nebraska & Western Rail-

v.65F.no.6-36
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way Oompany and the stock of the SiQuX Oity& Northern Compapy.
And the said Tod & 00. agreed that, within two months from. the
date of the agreement, they would sell the notes at par to others, or
would themselves take them at par, and would at once advance to
Garretson the sum of $200,000, to be used in obtaining title to the
Nebraska & Western Railway property; that, upon the purchase
at the coming foreclosure sale, a new corporation should be organized,
to take the property, and a new mortgage thereon should be executed
to the Manhattan Trust Company, to secure an isslle 01 bonds at the
rate of $18,000 per mile; and that the entire amount of bonds and
one-half of the capital stock of the new company should be delivered
to Tod & .Co., as security in place of the bonds and stock of the Ne-
braska & Western Company; and that the stock of the Pacific Short-
Line Bridge Company should be likewise pledged with Tod & Co., as
secmity for the notes executed by Garretson. The foreclosme sale
of the Nebraska & Western property was had at Omaha, Neb., on
October 23, 1891, and was confirmed by the court, October 28, 1891;
and in December, 1891, the new company, known as the Sioux City,
O'Neill & Western Railway Company, was organized, and the prop-
erty was conveyed to it, in consideration of the issue of $2,340,000 of
first mortgage bonds and $36,000 of capital stock. A temporary
printed bond for $2,340,000 was first executed pending the prepara-
tion of engraved bonds, which were subsequently issued; and, when
issued, the same were delivered to Tod & Co., as security for the
200 promissory notes executed by A. S. Garretson, and which were
disposed of to various parties by Tod & Co., the proceeds thereof
being accounted for to Garretson, under the written agreement of
October 1, 1891. Thus, there came into the hands of J. Kennedy
Tod & Co., as security for the $1,000,000 of notes executed by Garret-
son, $2,340,000 of the :first mortgage bonds of the Sioux City, O'Neill
&. Western Railway Company, one-half of the capital stock of that
company, 7,200.shares of the capital stock of the Sioux City &. North-
ern Railroad Company, and the stock of the Pacific Short-Line Bridge
Company.
In December, 1892, a further loan was made, known as the "$1,500,-

000 loan," which seems to have had for its main purpose the retire-
ment or payment of the 200 notes executed by A. S. Garretson. The
(orm of this transaction was SUbstantially as follows: The Union
Debenture Company, a corporation organized by Tod & Co. and their
associates, entered into a written contract, under date of December
30, 1892, with Garretson, wherein it was recited that Garretson was
the owner of 300 of the promissory notes of the Pacific Short-Line
Bridge Company, of $5,000 each, or $1,500,000 in the aggregate, and
that, as security therefor, the bridge company had pledged to Gal'-
retson 2,340 of the first mortgage bonds of the Sioux City, O'Neill &
Western Railway Company, and 10,200 shares of the capital stock of
the Sioux City &. Northern Railroad Company, and had authorized him
to transfer and pledge said stock and bonds as security for the notes
of the bridge company; and it was therefore agreed that an inden-
ture of trust should be made to J. Kennedy Tod &. Co., as trustees,
transferring to them, in trust, the bonds of the Sioux City, O'Neill &
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Western Railway Company and the stock of the Sioux City & North-
ern, as security for the payment of the 300 notes af the bridge com-
pany, and that the debenture company should undertake the sale
of the notes, or should purchase the same at par and accrued inter-
est. In pursuance of this agreement, Garretson, under date of
December 31, 1892, executed an indenture of trust to J. Kennedy Tad
& Co., assigning to them, in trust, 2,340 bonds of the Sioux Oity,
O'Neill & Western Railway Oompany, and 14,200 shares of the
capital stock of the Sioux Oity & ;Northern Railroad Oompany, as
security for the benefit of the holders of the notes of the bridge com-
pany. The execution of the notes of the bridge company was brought
about throngh an agreement entered into between Garretson, Hedges,
Hornick, and Hakinson, on the one part, and the bridge company, on
the other, under date of December 31, 1892. The plan of having the
notes to be issued signed in the name of the bridge company was
first suggested by J. Kennedy Tod. The notes were signed and de-
livered to the debenture company, and the stock and bonds were de-
livered to J. Kennedy Tad & Co., as trustees. In the trust indenture
it was provided that, in case of default in payment of any principal
or interest for a period of 30 days, the trustees might, and, upon de-
mand of the OWners of one-half in amount of the outstanding notes,
must, declare the whole debt due; and provision was also made for
a sale at public auction of the stock and bonds, upon the written reo
quest of the holders of a majority of the outstanding notes. The in-
terest maturing July 1,1893, on the notes in question, was not paid,
and, a majority of the note holders so requesting, the whole sum was
declared to be due, and an auction sale of the securities was had on
September 26, 1893, at an auction room in the city of New York,
and J. Kennedy Tod & 00., as purchasing trustees, bought in the
2,340 bonds of the Sioux Oity, O'Neill & Western Railway Company,
and 10,600 shares of the capital stock of the Sioux City & Northern
Railroad Oompany, bidding therefor the sum of $1,000,000, which was
accounted for by giving the auctioneer a receipt to the effect that
payment would be made by crediting on the notes the sum bid, less
expenses. These securities thus purchased are now in the possession
of J. Kennedy Tod & 00.
As already stated, an intervening petition was filed in this case

by the assignee of the Union Loan & Trust Oompany of Sioux Oity,
Iowa, the primary purpose thereof being to settle the question of the
ownership of the stock in the Sioux City & Northern Railroad Com-
pany,-a question material to the proper and final disposition of the
original case, wherein a receiver had been appointed to take charge
of the railway property, in order to stop waste thereof; one of the
grounds for such action being that an election of directors by
the stockholders could not be had, owing to the dispute over the own-
ership of a majority of the capital stock of the company. The ground
taken in support of the claim on behalf of the Union Loan & Trust
Company is that the agreement between the members of the syndi-
cate rendered all the bonds and stock which were derived from the
operations of the syndicate liable for the debts of the syndicate; and
that the trust company indorsed the syndicate paper in reliance upon
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this security; and that, being now liable on the syndicate paper by
reason of its indorsement, it is entitled to demand the application
of the securities, or the proceeds thereof, to the payment of the
debts upon which it is liable.
Under the arrangement entered into between the members of the

syndicate and between the syndicate and the trust company, it seems
clear that the trust company, as against the members of the syn-
dicate, is entitled to the benefit of the securities which were placed
in its possession, and upon the faith of which, it may be assumed,
it indorsed the syndicate paper. If these securities were now in the
actual possession of the trust company, it would have the right to
insist that the syndicate could not withdraw or dispose of the same,
except for the purpose of paying the notes indorsed by the trust
company, the proceeds of which were used in creating or procuring
the securities in question. It is claimed on behalf of the trust com·
pany that it has been wrongfully deprived of the actual possession of
these securities, and that it is not bound by the transaction whereby
the possession thereof has been transferred to Tod & Co., as herein-
before recited. While there is some force in this contention, still,
taking the entire evidence into consideration, it is fairly deducible
therefrom that the trust company parted with the possession of the
securities, knowing that it was intended to rehypothecate them. It
is entirely clear that E. R. Smith, the secretary and treasurer of the
trust company, dealt with these securities as though he had full au-
thority from the company so to dO,and he obeyed Garretson's instruc-
tions in regard to the same without demur; and it does not appear
that the trust company, or any officer thereof, ever objected to such
disposition of the securities; and, furthermore, so far as the evidence
in this case discloses, the general management of the business of
the trust company was intrusted to Smith, with but little, if any,
supervision on part of the directors or other officers of the corpora-
tion.
In the case of Martin v. Webb. 110 U. S. 7, 3 Sup. Ct. 428, the su-

preme court, in deciding the question of the authority of a bank
cashier, held that:
"As the executive officel." of the bank, he tmnsacted its business undel." the

ol."del."S and supervision of the board of dil."ectors. He is theil." al."m in the man-
agement of its financial operations. While these propositions are recognized
in the adjudged cases as sound, it is clear that lL banking corpOl."atioll may be
repl."esented by its cashiel."-at least, where its charter does not otherwise pro-
vide-in transactions outside of his ordinary duties, without his authority to
do so being in writing, 01." appearing upon the record of the pl."oceedings of the
directors. His authority may be by parol, and collected from circumstances.
It may be infen'ed from the general mannel." in which, fol." a pel."iod sufficiently
long to establish a settled course of business, be has been allowed, without
interference, to conduct the affaITs of the bank. It may be implied fl."om tlJe
conduct 01." acquiescence of tbe cOl."poration, as I."epl."esented by the boal."d of
dil."ectors. When, during a series of yeal."s, 01." in numerous business transac-
tions, he has been pel."mitted without objection, and in his official capacity, to
pUl."sue a pal."ticulal." coul."se of conduct, it may be presumed, as between the
bank and those who in good faith deal witb it upon the basis of his authol."ity
to I."epresent the cOl."pol."ation, that be has acted in conformity with instruc·
tions received fl."om those who have the right to control its operations. Di-
rectors cannot, in justice to those who deal with the bank, shut their eyes to
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what Is goIng on around them. It Is theIr duty to use ordInary dlllgence in
ascertaining the condition of Its business, and to exercise reasonable control
and supervision of Its officers. * * * That which they ought, by proper
diligence, to have known as to the general course of business in the bank,
they may be presumed to have known in any contest between the corporation
and those who are justified by the circumstances in dealing with its officers
upon the basis of that course of business."
The facts in the case now before the court bring the same fairly

within the rules thus enunciated by the supreme court, and justify
the conclusion that it is not now open to the trust company to repu-
diate the acts of its secretary and treasurer in regard to these se-
curities, by whose action, in placing the same in the possession and
under the control of Garretson, the latter was enabled to repledge
the same as security for further advances. On the other hand, it
does not appear that the trust company intended to wholly abandon
all claim to or interest in these securities. In order that the stock
and bonds and the properties they represented should become valu-
able, it was necessary that the enterprises which they were based
upon should be carried through, and this required the procurement
of additional funds. To this end, Garretson undertook the negotia·
tions with Tod & 00. and the Union Debentnre Company already re-
dted; and the fair inference from the entire evidence is that the
trust company consented to the repledging of these securities, in order
that further funds might be procured for carrying on the work in
question; but, by so doing, it did not abandon its lien upon or equity
in the ,securities, but only subordinated its rights to those created by
the repledging of the securities. Thus, if it appeared that Garretson
had repaid all the mone;ys borrowed on these securities, and the same
had been returned to him, it would be open to the trust company to
insist that the securities should be applied to the payment of the
syndicate paper, indorsed by it in accordance with the original agree-
ment of the parties.
There is nothing in the evidence which justifies the holding that

the trust company has been deprived of its equitable right to these
securities for the purpose indicated, unless such result has been
brought about through the auction sale and purchase of the securities
by Tod & 00., under the circumstances already detailed.
The determination of the rights and equities of the parties largely

depends upon the transaction carried on in the name of the Pacific
Short-Line Bridge Oompany. On behalf of the defendant, it is
claimed that they and the holders of the bridge notes are entitled to
protection against the equity of the trust company, on the ground
that they are holders of these notes, negotiable in form, and pur-
chased in the ordina.ry way of business, and, as owners of the notes,
they hold the securities pledged to secure the same, free from all
equities on behalf of the trust company. The evidence clearly shows
that the notes in question were not purchased in the ordinary way
of business, nor were they in fact issued by the bridge company in
connection with the business of that company. It appears in the evi-
dence that in December, 1892, negotiations were pending between
Garretson and Too & 00. in regard to procuring a loan of $1,500,000,
the being to use the proceeds thereof in extinguishing the
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$1,000;000 loan' previously by Garretson's per-
sonal not.es, and the surplus was to be used by Garretson in further-
ance of the Sioux City, O'Neill & Western enterprise. It seems that
it was originally the purpose of Tod & Co. to base this proposed loan
upon notes to be issued by the Sioux City, O'Neill & Western Rail-
way Company; but it was found that, under the statutes of Ne-
braska, that company could not lawfully issue notes to the neces-
sary amount; and on December 21, 1892, a telegram signed by
Strong'& Cadwalader, who were attorneys for Tad & Co., was sent
to Garretson, saying:
"On find railroad cannot lawfully make notes, present in-

debtedness being almost to limit. Tod suggests bridge company do it. and we·
can prepare papers on that theory. Who are officers of the bridge company?
Please arrange have directors of that company meet to pass resolutions we
will send, and you should have on Saturday."

Following the suggestion thus made, it was in form arranged that
the bridge company, then absolutely insolvent, should ostensibly pur-
chase from the syndicate $2,340,000 of the first mortgage bonds of
the Sioux City, O'Neill & 'Western Railway Company, and the entire
capital stock of the Sioux City & Northern Railroad Company, less
4,200 shares, and should execute, in payment therefor, its promissory
notes for $1,500,000, to the order of A. S. Garretson; that
the notes and stock and bonds should be pledged to the debenture
company, which company was to advance or secure an advance of
money thereon; and the stock and bonds were to be placed in the
hands of J. Kennedy Tod & Co., as trustees, to be held as security
for the payment of the notes issued in the name of the bridge com-
pany.
From the evidence in this case, it clearly appears that J. Kennedy

Tod & Co. and the Union Debenture Company were not only fully
acquainted with the circumstances surrounding the execution of the
notes of the bridge company, but in fact they were active participants
in the entire transaction. 'rhe evidence shows that these notes were
not issued by the bridge company in furtherance of its business, or
for a consideration moving to it; and it affirmatively appears that
the persons occupying the position of directors of the bridge company,
when ostensibly authorizing the purchase of the railroad stock and
bonds, and the issuance of $1,500,000 of promissory notes therefor,
were not in fact acting on behalf of the bridge company, but were
obeying the dictation of the syndicate and J. Kennedy Tad & Co., and
were in truth acting in fraud of the rights of the bridge company and
its stockholders. In fact, the use that was made of the bridge com-
pany's name, as the maker of the notes in question, was clearly un-
authorized and fraudulent; and the formal execution of the notes in
its name, and of the contract of December 31, 1892, with the syn-
dicate, did not create any binding obligation on the company in favor'
of the other parties to the transaction, or those holding under them
with knowJedge of the facts. In the face of the facts developed in
the evidence, it cannot be held that the Union Debenture Company,
.J. Kennedy Tad & Co., the railroad syndicate, or parties holding un·
del' them, have any enforceable rights against the bIidge company,.
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growing out of the transactions in question, or based upon the notes
or contract alleged to have been executed in the name of that com-
pany; nor can a good title to or interest in the railroad bonds and
stocks in question be founded upon the title of the bridge company
thereto. The use of its name in these transactions was in reality a
matter of form, and was so understood by all the parties in interest;
.and a court of equity, in now dealing with the rights of the par-
ties, is justified in disregarding the form given to the transaction,
.and should be governed by the real substance thereof, which appears
to be as follows: A railroad syndicate was formed, primarily to in-
sure the construction of the Sioux City & Northern Railroad, but sub-
sequently it became interested in the Sioux City, O'Neill & Western
Railway, the Pacific Short-Line Bridge, and perhaps other enter-
prises. The money needed in these operations was partly procured
through the agency of the Union Loan & Trust Company, it being:
.agreed that the securities acquired in the operations of the syndi-
cate should be held for the common benefit and protection of the
members thereof, and also for the protection of the l!nion Loan &
'Trust Oompany, as indorser of the syndicate paper. In the progress
of time, Garretson, needing more money to meet the demands upon
him, procured advances from J. Kennedy Tad & 00., and pledged the
syndicate securities therefor. vVhen, the $1,500,000 loan was ar-
ranged for, the other members of the syndicate knew of the use that
had been made by Garretson of the syndicate securities, and ac-
quiesced therein, and participated in the transactions resulting in
the loan of $1,500,000. '!.'he Union Loan & Trust Oompany con-
sented to the pledge of the securities, and must be held to be bound
thereby, in so far that it cannot assert its equities to the securities
€xcept in subordin.ation to the equities growing out of the rehypothe-

of the same. In short, the facts are that the railroad syn-
in December, 1892, negotiated a loan through J. Kennedy Tad

& 00., and, with the assent of the Union Loan & Trust Company,
pledged as security therefor the stock and bonds in question. Under
these circumstances, before the Union Loan & Trust Company can
reclaim the securities for its as indorser of the syndicate
paper, it must payoff the loan made on the faith of the pledge
thereof. The fact that the use of the name of the bridge company
may have been unauthorized does not defeat the equitable lien created
by the actual pledge of the stock and bonds. Brushing aside all con-
nection of the bridge company with the transaction, the fact remains
that the syndicate procured the loan of the $1,500,000 by pledging
the stock and bonds as security therefor; and the equity in the securi-
ties thus created is superior to that existing in favor of the trust
company, because it is accompanied with the possession of the
bonds.
It is urged on behalf of the intervener that the loan of $1,500,000

was rendered usurious by the payment of a commission of 3! per
cent. to the debenture company for floating this loan.' It is not nec-
essary to consider at length the legal questions discussed by counsel
in connection with this matter of usury. Even if it were open to the
intervener to plead usury in a contract for the loan of money, to
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which contract the trust company was not a party in any form, nev-
ertheless, when the aid of a court of equity is invoked, equity must
be done, and that requires the payment of the sum advanced, with
interest. Tiffany v. Institution, 18 Wall. 375; Pom. Eq. Jur. § 937.
Counsel for J. Kennedy Tod & Co., when the testimony was taken,

interposed many objections to the competency of particular evidence
offered, and also to the form of many of the questions put to the wit-
nesses, and they have submitted a full brief in support of these objec-
tions. In the view taken of the case, it has not seemed necessary to
consider these objections. Themain facts of the transaction, and those
upon which the conclusion of the court is based, are shown by com-
petent evidence, not objected to, and this obviates the need of con-
sidering the exceptions at length. .
The conclusion reached is that the Union Loan & Trust Company

is in equity, as against the syndicate, entitled to enforce the agree-
ment that the securities belonging to the syndicate should be ap-
plied to the payment of the syndicate notes indorsed by the trust
company; that this right, however, is subordinate to the right and
equity created by the pledge of these securities to J. Kennedy Tod
& Co., as trustees, to secure the loan of $1,500,000; that the right of
the trust company in this respect is not other nor greater than that
of the syndicate; that, in seeking redemption of these securities, nei-
ther the syndicate nor the trust company can be permitted to ques-
tion the validity of the varied moneyed transactions preceding the
loan of the $1,500,000, and which led up thereto, as the parties in in-
terest therein are not all parties to this suit, and cannot be made
SUCh; that to enable the syndicate, as matters now are, to reclaim
these securities, it would be incumbent on them to repay the loan,
principal and interest, which they obtained by pledging the securities,
and the trust company is under like obligation. The decree will
therefore be to the effect that the intervener, as assignee of the Union
Loan & Trust Company, is entitled to redeem the securities in ques-
tion upon payment to J. Kennedy Tod & Co., as trustees, within a
reasonable time, to be named in the decree, of the sum of $1,500,000,
with interest at the rate O'f 6 per per annum from December 30,
1892, payable semiannually, up to the date of payment by the inter-
vener; that upon payment of the sum due or tender thereof by
said intervener,- to said Tod & Co., trustees, all claim, right, title,
or equity in said securities on behalf of said J. Kennedy Tad &
Co., as trustees or otherwise, shall terminate, and said securi-
ties shall be delivered to said intervener, all proper and necessary
transfers being executed by said Tad & Co. to fully transfer said
securities to said assignee; that, if said intervener shall fail or re-
fuse to payor tender the amount necessary to redeem the securities,
then the intervening petition shall be dismissed; that the costs
shall be equally divided; and that the court shall have and retain
jurisdiction for the purpose of making all further orders and decrees
necessary to enforce and protect the rights of the parties, as esmb·
lished by the present decree.
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EASTERN BUILDING & LOAN ASS'N v. DENTON et at.
(Circuit Court of Appeals, Sixth Circuit. February 5, 1895.)

No. 225.
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FORECLOSURE OF MORTGAGES-MULTIFARIOUSNESS.
Where one gives to the same person two mortgages, each covering a

separate lot, and securing a different loan, and the lots have since been
conveyed to different persons, who are made defendants, a bill to fl)re-
close both mortgages in one suit is multifarious.

Appeal from the Circuit Court of the United States for the Eastern
District of Tennessee.
Suit by the Eastern Building & Loan Association against John

A. Denton and others to foreclose two mortgages. A demurrer to
the bill was sustained, and complainant appeals.
In this case the complainant filed its bill in the court below for the pur-

pose of foreclosing two several mortgages. The mortgages originated in the
manner following: On the 1st day of July, 1891, the complainant made
two separate loans of money to John S. Buchanan and A. A. Crabbs, each,
of which was for the sum of $1,819.53. For each of these several loans the
defendants Buchanan and Crabbs gave their joint promissory notes, and to
secure the notes given for one of said loans executed to complainant a mort-
gage on lots 5 and 6, in block 28, in the town of Dayton, Tenn. To secure
the notes given for the other loan, they gave another mortgage to complainant
on lots 7 and 8 in the same block. Both of these mortgages were duly regis-
tered. The makers of the notes paid something over one-fourth of the
amount due on each of the loans. Subsequent to the registration of the
mortgages, the mortgagors, Buchanan and Crabbs, conveyed lots 5 and 6,
being the lots covered by one of the mortgages, to the defendant Swabey,
who went into possession thereof; and aiso conveyed to defendant Denton
lots 7 and 8, being the lots covered by the other of said mortgages, and the
grantee took possession of those lots. The makers of the notes being in de-
fault in respect to the remainder of the loans, the mortgagee filed this
bill to foreclose them both in one suit. The amount due upon each of the
mortgages, exclusive of interest, is less than the sum of $2,000; but the
amount due on both of them exceeds that sum. It is alleged in the bill that,
prior to the conveyances to Swabey and Denton, the defendants entered into
a fraudulent combination for the purpose of defrauding complainant, and
hoped to deprive the jurisdiction of the United States court. The bill prayed
for foreclosure, and for generai relief. No defense was made by Buchanan
and Crabbs, but the defendants Swabey and Denton appeared, and demurred
to the bill on the ground that it is multifarious, in that it seeks the fore-
closure of two separate and distinct mortgages in one suit; and because
there is a misjoinder of parties defendant, in that each defendant has no inter-
est in the two lots which were conveyed to the other; and because, also, the
matter in dispute, in respect to each mortgage, does not exceed $2,000. 'I'he
complainant moved for the appointment of a receiver of the rents and profits
of the mortgaged premises pendente lite, on the ground that the security was
insufficient. The court below sustained the demurrer and dismissed the bill
as to the defendants Swabey and Denton, and denied the motion for are-
eeiver. The opinion of the court below shows that the ground on which the
demurrer was sustained was that of multifariousness in the bill. The com-
plainant appeals, and assigns as error the action of the court below in sustain-
ing the demurrer, and in refusing to appoint a receiver.
'1'. l\I. Burkett, W. B. Miller, and F. L. Mansfield, for appellant.
Pritchard & Sizer, for appellees.
Before TAFT and LURTON, Circuit Judges, and SEVERENS,

District Judge.



570 FEDERAL REPORTER, vol. 65.

SEVERENS, District Judge, having stated the case as above, de-
livered the opinion of the court. . . .
It has been frequently observed, in cases where the question of

multifariousness has been involved, that it is difficult to state any
clear and definite rule governing the subject, and that it is difficult,
also, to reconcile the various cases in which the doctrine has been
applied. Several different attempts have been made to state the
general rule governing the subject, from which it would seem to re-
sult that a bill is to be regarded as multifarious when it embraces
two or more distinct subjects of litigation. Daniell, Ch. PI. & Prac.
334; 1 Beach, Mod. Eq. § 115. In such cases it is sometimes at-
tempted to join separate and distinct claims against the same de-
fendant; in others, separate and distinct claims are asserted against
several defendants. With respect to the first class, the courts have
been more disposed to treat the matter as one of convenience, and
have been rather disinclined to entertain the objection where the
l'ights of the parties could be fairly worked -out, and justice fully
administered. In respect to the last class, the objection has been
quite uniformly sustained. Emans v. Emans, 13 N. J. Eq. 205;
Brewer v. Norcross, 17 N. J. Eq. 219; Sanborn v. Dwinell, 135

236; Keith v. Keith, 143 Mass. 262, 9 N. E. 560; Boyd v. Hoyt,
5 Paige, 65; Swift v. Eckford, 6 Paige, 22. A general test by which
the propriety of joining several subjects of litigation in one bill
would seem to be whether there is any element in the controversy
which forms an intrinsic connection between the subjects, the de-
termination of which, one way or the other, would affect the reo
lated matters in issue; or whether, on the other hand, the matters
are so distinct and isolated from each other as that the determina-
tion of the one does not control or affect the other matter in contro-
versy, or the other parties who represent the interests therein in-
volved. The subject was fully considered in the case of Gaines v.
Chew, 2 How. 642. In that case the legatee, claiming several estates
under a will, filed a bill against the executors of a former will, which
was alleged to be void, and the devisees therein, for an accounting
of fue dealings with the estate, and also various parties who held in
severalty lands conveyed to them by the executors. The objection
that the bill was multifarious was taken by the defendants in their
defense, but the objection was overruled, and it was held by the
supreme court that the question of the validity of the will was a
vital one in the case, and that, as all the defendants were interested
in that question, it furnished a common bond, which held all the
issues together. The question was again considered in the case of
Brown v. Guarantee Trust Co., 128 U. S. 403, 9 Sup. Ct. 127, where
the rules governing the subject were stated in considerable detail.
In the course of the opinion delivered in that case by Mr. Justice
Lamar, it is said at page 412, 128 U. S., and page 127, 9 Sup. Ct.:
"It is not indispensable that all the parties should have an interest in all

the matters contained in the suit; it will be sufficient if each party has an
interest in some material matters in the suit, and they ore connected with the
others,''' citing Addison v. 4 Younge & C. 442; Parr v. Attorney
General, 8 Clark & F. 409; ',,"orthy v. Johnson, 8 Ga. 236.
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The italics in this quotation are our own, but they indicate the
limitation of the principle which renders it permissible to joiu. dif-
ferent matters in the same suit. Illustrations of the rule are given
in Story, Eq. PI. § 272, as follows:
"Thus, if an estate should be sold in lots to different persons, the purchasers

eould not join in exhibiting one bill against the vendor for a specific perform-
ance, for each party's case would be distinct, and would depend upon its.own peculiar circumstances; and therefore there should be a distinct bill
upon each contract. On the other hand, the vendor, in the like case, would
Dot be allowed to file one bill for a specific performance against all the pur-
<:basel's of the estate for the same reason."
The facts in the present case furnish an equally pertinent illustra-

tion. The loans were separate and distinct, and the mortgages secur-
ing the respective debts were of separate parcels of land. The lands
had passed into the hands of subsequent purchasers, neither of whom
has any interest whatever in the land purchased by the other; and
these pur'chasers are made defendants. It is clear that their de-
murrer for multifariousness is well founded.
No facts are stated in the bill in support of the that

the defendants combined to defraud complainant of its rights, and
there is no allegation that the conveyances were made with an in-
tent to defeat the jurisdiction of the United States court. The com-
bination for such a purpose, and making the conveyances to accom-
plish it, are not well pleaded, and therefore not admitted by the de-
murreI'. We do not mean to imply, however, that the suit would
not have been multifarious if it had been brought before those con-
veyances against the mortgagors only. The motion for the appoint-
ment of a receiver was addressed to the discretion of the court, and
its action in refusing it cannot be assigned as error. Besides,it is
not such an ordeI' as constitutes the basis for an appeal, being
merely interlocutory. The decree and order of the court below
.should be affirmed.

In re CHIN YUEN SING.

(Circuit Court, S. D. New York. November 5, 1894.)

1. IMMIGRATIO;-,-RIGIIT OF ALIEN TO ADMISSION-POWER OF COURT ON HABEAS
CORPUS.
Under the provision of the sundry ciVil appropriation act of August 18,

1894, making final the decision of the immigration or customs officials
upon the right of an alien to admission to the United States, the only
questions into which a court can inquire UPOll habeas corpus seeking the
discharge of the relator from restraint by the collector of customs are
whether the relator is an alien, and whether the collector has made a
decision.

2. SA:\lE-DECJSION BY COLLECTOR.
'l'he signing by the collector of a return to a writ of babeas corpus,

stating that he has decided adversely to the relator's right to admission, Is
in itself a decililion.

This was a petition for a writ of habeas corpus by Ohin Yuen Sing,
a Ohinese person, alleging that he was illegally restrained of his
liberty by the collector of the POl't of :New York.
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B. ·0. Chetwood, for the motion.
W. Macfarlane, U. S. Atty., opposed.

LAOOMBE, Circuit Judge. The relator, a Chinese person, who
was formerly a resident of this country, contends that upon facts
which he offers to prove he is entitled to entry. This court cannot,
however, go into that question. In the sundry civil appropriation
act of August 18, 1894, there is found this paragraph:
"In every case where an aUen is excluded from admission into the United

States under any law or treaty now existing or hereafter made, the decision
of the appropriate immigration or customs officers, if adverse to the admis-
sion of such alien, shall be final, unless reversed on appeal to the secretary of
the treasury."
Under the decision of the supreme court in Fong Yue Ting v.

U. S., 149 U. S. 698, 13 Sup. Ct. 1016, the power of congress to con-
fide such decision exclusively to executive officers must be accepted
by this court. The act itself leaves nothing for this court to inquire
into, save only whether relator is an "alien," which is not disputed,
and whether the collector has "made a decision." On this latter
point, the return, in which he states that he has decided adversely
to admission, is conclusive. Even if he had not so decided when
the writ was applied for, the signing of such a return is itself a de-
cision. Relator remanden.

In re CHIN YUEN SING.
(Circuit Court, S. D. New York. December 3, 1894.)

IMMIGRATION-POWER OF COURT ON HABEAS CORPUS.
The provision In the sundry civil appropriation act of August 18, 1894,

making final the decision of the immigration or customs officials upon the
right of an alien to admission to the United States, Is not Inconsistent
with the act of May 5, 1892, providing for a writ of habeas corpus, "which
shall be heard and determined promptly," but upon the return to tbe
writ tbe court can only inquire whether the relator is an alien, and
wbether the appropriate officer has made a decision.

This was an application for a rehearing of a petition for a writ
of habeas corpus by Chin Yuen Sing, a Chinese person, alleging
that he was illegally restrained of his liberty by the collector of the
port of New York.
B. C. Chetwood, for the motion.
W. Macfarlane, U. IS. Atty., opposed.

LACOMBE, 0ircuit Judge. There is nothing in the brief filed
upon reargument which calls for a modification of the ruling hereto-
fore made in this case. It is no doubt true that special laws will not
be construed to be repealed by subsequent general laws, unless the
intent so to do is expressed or plainly implied. But here there is
no difficulty in construing both acts together. The earlier one (of
May 5, 1892) providing for a writ of habeas corpus, "which shall be
heard and determined promptly, without unnecessary delay," is not
repealed; but when the return to the habeas is filed the court is con-


