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From Erwin v. Lowry, considering the decision itself, the ref-
erences which have been made to it in the later decisions of the
court, and the reasons and general principles upon which it rests,
I think that a special rule is fairly deducible as follows: A lien
upon specific property entitling the lienholder to a special remedy
is not impaired by the death of the owner, and such special remedy
may be applied in proceedings against his executor or administrator.
This rule requires the court to enforce the complainant’s rights as
mortgagee by subjecting the mortgaged property, and the rents
and income therefrom during the pendency of this suit, to the uses
stipulated in the mortgage! The application for the appointment
of a receiver will be granted.

COTTING et al. v. GRANT ST. ELECTRIC RY. CO. et al.
(Circuit Court, D. Washington, N. D. January 25, 1895.)

CORPORATION—CONTRACT MADE BY OFFICER.

‘Where a contract, though made in the individual name of the president
of a corporation, is made for its use and benefit, and is so understood by
its officers, and it, with full knowledge of the terms of the contract, as-
sumes the payment stipulated therein, and alone profits thereby, it will
be liable for the contract price.

Suit by Charles E. Cotting and others against the Grant Street
Electric Railway Company and others. Heard on petition of the re-
ceiver to vacate an order.

Burke, Shepard & Woods, for complainants.
Blaine & DeVries, for defendants.

HANFORD, District Judge. In this case the receiver of this
court, in possession of the property of the Grant Sireet Railway
Company, hereinafter referred to as the defendant corporation, has
petitioned the court to vacate an order heretofore made, requiring
him to perform the conditions of a contract by which the defendant
corporation became bound to pay for the electric current for light-
ing the residence of Mr. G. E. M. Pratt, which order was made by the
court upon the petition of Mr. Fred E. Sander, president of the
defendant corporation, setting forth the contract and the obliga-
tion of the defendant corporation thereunder. Although said peti-
tion was granted upon a hecring after notice to the receiver, and
after his counsel had been heard to make an argument in opposition,
the present petition to vacate the order is upon the ground that the .
allegations of Mr. Sander’s petition are untrue in fact, and that the
defendant corporation never contracted or became obligated to pay
for the electric lights in Mr. Pratt’s residence. All the difficulties
in this matter are due to an apparent attempt to follow the fashion,
now prevalent, of transacting business not by or through the agency
of a corporation simply, but through families of corporations.

I find that the defendant corporation owned machinery and ap-
pliances for creating electricity for lighting purposes, which it counld
not utilize without obtaining a license or permission from the city of
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Seattle to place poles and wires in the streets and alleys of the eity.
Mr. Pratt had acquired ownership of a franchise granted by the
city for such purpose. The prineipal defendant is a close corpora-
tion. Mr. Sander and his wife, owning most of the stock, are
each trustees, and they, together with Mr. Bruns, constitute the
board of trustees. Mr. Sander is president, and, by resolution of the
board of trustees, endowed with unlimited power, as manager of the
corporation, to transact all its financial business, and to bind the
corporation by any and all contracts which he may enter into for
its benefit or in its behalf. Mr. Sander is also president and
factotum of another corporation, bearing the corporate name of
“Fred E. Sander, Incorporated.”” Mr. Sander, in his individual
name, entered into an executory contract with Mr. Pratt, by which
he agreed to purchase the aforesaid franchise, and to pay therefor
the sum of $500, and also to furnish electric current sufficient for a
specified number .of electric lights in Mr. Pratt’s residence for a
period of five years, and to make the connections necessary for
supplying such current free of expense to Mr. Pratt. Pursuant to
that executory contract, the defendant corporation paid said sum of
$500 directly to Mr. Pratt, by a check for that amount drawn upon
the bank of Dexter, Horton & Co.; and the defendant corporation,
until it went into the hands of the receiver, paid the bills for elec-
tricity furnished for lighting Mr. Pratt’s residence monthly, and, in
consideration of said payments, Mr, Pratt, by an instrument in writ-
ing, assigned and transferred his franchise to the Fred E. Sander,
Incorporated. This last-named corporation never paid anything on
account of said contraet, nor made any use of said franchise, other
than to assign and transfer it, along with other property and fran-
chises, to the defendant corporation. Mr. Sander and Mr. Bruns
have filed affidavits in which they testify positively and unequivo-
cally that the contract with Mr. Pratt, although made in the name of
Fred E. Sander, as an individual, was in fact made for the use and
benefit of the defendant corporation, and was so understood by the
officers of said defendant at the time, and that the defendant corpo-
ration, with full knowledge of the terms of the contract and the
manner in which it was made, did actually assume the payments
stipulated in said contract, and that the defendant alone has profit-
ed by the acquisition of said franchise,

Upon these facts, there can be no question but what the defendant
corporation was the principal contracting party, and Mr. Sander but
an agent, in making the contract with Mr. Pratt. The defendant,
-therefore, would not be permitted to deny its liability to pay the
contract price for the franchise right acquired by said contract. The
idea that, where two parties co-operate in a business transaction,
one may acquire and retain all the benefits, while the other, without
financial ability to respond, is alone burdened with all the liabilities
incurred, can receive no support in a court of justice. The defend-
ant, while permitted to manage its own affairs, never disputed or
sought to shirk its responsibility under this contract; and I hold
that the receiver, who now acts in place of the manager and board
of trustees, shall not be permitted to do so.
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COVINGTON CITY NAT. BANK v. COMMERCIAL BANK OF CINCIN-
‘NATI et al.

(Circuit Court, 8. D. Ohio, W. D. February 4, 1893.)
No. 4,624.

1. BaNs—LIEN oN Stock ror DEBT oF HoLDER—CERTIFICATE—CUSTOM—NoO-
TIOE.

Where there is a custom between brokers and bankers that, on appli-
cation of a broker, a bank will certify as to whether it has any lien on
certain of its stock by reason of the holder thereof being indebted to it,
a bank, by being asked by a broker to give such a certificate, is thereby
put on inquiry, and charged with notice, as much as though told that a
loan for a certain amount had been or was to be made to the holder of the
stock by a certain person.

2. BAME-—~WHO ENTITLED TO BENEFIT OF CERTIFICATE.

Such a certificate, obtained by a broker on behalf of one who had al-
ready made a loan to the holder of the stock on his note and the stock as
security, does not inure to the benefit of a subsequent transferee of the
note, who takes it relying on the personal responsibility of the maker
and the security of the stock, without knowledge of the certificate.

8. MARSHALING SECURITIES.

Where a bank, a money loaner, and a broker have, in the order named,
liens on stock of the bank, and the bank has an exclusive lien for its
claim on other security, the bank will be compelled to resort first to the
latter security.

Suit by the Covington City National Bank against the Commercial
Bank of Cincinnati and others to determine the right of lien on cer-
tain stock in defendant bank.

Ramsey, Maxwell & Ramsey, for complainant.
Swing & Morse, E. R. Donohue, and Matthews & Cleveland, for re-
spondents.

SAGE, District Judge. On the 28th of November, 1888 H. B.
Morehead & Co., brokers, procured from the Amazon Insurance Com-
pany, of Cincinnati, Ohio, a loan of $4,500 to Charles W, Short, for
which he gave his demand note, payable to his own order, indorsed
by him, and secured by the pledge of 100 shares, of the par value of
$50 each, of the capital stock of the defendant the Commercial Bank
of Cincinnati. The note bears date October 1, 1887; and the stock
certificate, November 28, 1888. The explanation is that Short had
a call loan, placed by H. B. Morehead & Co., for $15,000, secured by
300 shares of Commercial Bank stock. Two hundred shares were
sold by Morehead & Co.; the amount of the loan reduced to $4,500;
the original note taken up and canceled; a new call note executed
therefor by Short, of the same date and description as the original
note. The loan was then—that is to say, on the 28th of November,
1888—placed with the Amazon Insurance Company, where it re-
mained until July 28 1890; it then went to another party, where
it remained until December 11, 1890; then to another party, where
it remained until December 26, 1890; then to another, where it
remained until March 30, 1892; then to still another, where. it re-
mained until August 5, 1892; and then to the complainant. - The



