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not litigated in the first suit by the same parties standing in the
same interests. In the prayer of the bill, among other things, it is
asked that complainant be decreed to have a vendor’s lien for an
undivided one-half interest in and to the 1,300 acres of land which
it is alleged was conveyed to trustees for the benefit of the appel-
lant company. This is not a matter for a supplemental bill. There
was nothing of this kind in the first bill, and if, upon the facts stated,
there is anything in such a claim for a vendor’s lien in favor of com-
plainant upon an undivided one-half or on any interest in the lands
in question, it did not arise subsequent to the filing of the original
bill, and is not within rule 57 of the equity rules of the supreme court
of the United States. A reference to the case made in the bill as
to the defendants other than Stevens and Graham, who do not herein
join in the appeal, makes it still more clear that the bill, no matter
what it may be called, is essentially an original bill, and that juris-
diction cannot be maintained.

Other questions were discussed at the hearing. The equity of
the bill was attacked, but, being of opinion that the court is without
jurisdiction, we do not deem it necessary to go further. The injunc-
tion must fall with the bill, and the case is remanded, with direction
to dissolve the writ, and dismiss the bill as to appellant company.

WILLS v. BALTIMORE & O. R. CO.

(Circuit Court, 8. D. Ohio, E. D. January 28, 1895.)
No. 696.

REMOVAL—ERROR OF CLERK OF STATE COURT.

When a petition for the removal of a cause from a state to a United
States court, showing on its face a good case for removal, is filed in due
time in the state court, and is marked as filed by the clerk, the jurisdic-
tion of the state court ceases eo instanti; and it is not material that the
clerk of such court makes a wrong entry of the filing in the record, or other-
wise wrongly disposes of the petition.

This was an action by Henry W. Wills against the Baltimore &
Ohio Railroad Company, which was commenced in a court of the
state of Ohio. The defendant removed the cause to this court.
Plaintiff moves to remand.

John Logan, for plaintiff.
Maynard & Dougherty and J. H. Collins, for defendant.

SAGE, District Judge. The plaintiff commenced an action in the
court of common pleas of Fayette county, Ohio, on the 3d of January,
1894. Summons was issued on the 6th day of January, returnable
on the 15th. The answer day was the 3d of February. On the
26th of January the defendant entered a special appearance for the
purpose of filing a motion to set aside the summons, and on the 27th
of January filed its petition for removal to this court, on the ground
that the plaintiff is a citizen of the state of Ohio, and the defendant
a corporation and citizen of the state of Maryland. The petition
shows upon its face a good cause for removal. The case of Stone’
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v. South Carolina, 117 U. 8. 430, 6 Sup. Ct. 799, is therefore not in
point. The jurisdiction of the state court was ousted by the filing
of the petition. The transcript, which was filed in time, shows that
the petition was filed on the date above stated. There is filed a
paper, prepared as an affidavit to be made and signed by the clerk
of the state court, which sets forth that the petition for removal was
handed to him on the 27th of January, 1894, by the local attorney
for the defendant, who directed that it be filed; that the clerk there-
upon marked the petition with the filing stamp of the office, and,
having no other instruction as to the disposition to be made of it,
entered a minute of the filing on the appearance docket of the court
of common pleas of Fayette county, but not among the entries in the
case sought to be removed, which was numbered 11,011. He in-
dorsed the petition as No. 11,030, and treated it as a separate pro-
ceeding, making the entry on the appearance docket under that num-
ber. This paper was not signed or sworn to. It is now claimed
that this was not a filing in the action. This claim is altogether
untenable, even if the court were to recognize the facts set forth
in the unsigned affidavit. A party seeking to remove a cause is not
answerable for the blunders of the clerk of the state court. When
the petition was received by him, and stamped “Filed,” if in proper
form, showing upon its face a case for removal, the jurisdiction of the
state court ceased eo instanti. It is not material what disposition
the clerk afterwards makes of the petition. The motion to remand
is overruled.

CABOT v. McMASTER.
(Circuit Court of Appeals, Seventh Circult. January 18, 1895.)

No. 207.

CIRcUIT COURTS OF APPEALS—REVIEW OF QUESTIONS OF JURISDICTION.
When, upon writ of error, the only question presented by the record
goes to the jurisdiction of the court below, a review of the determination
of that question can only be had in the supreme court.

In Error to the Circuit Court of the United States for the Northern
District of Ilinois.

This was an action by Samuel Cabot againgt William I. McMaster
upon a bond executed by defendant to secure the performance of a
certain contract on the part of one Edwin A, Mason. At the trial
the action was dismissed for want of jurisdiction. 61 Fed. 129.
Plaintiff sued out a writ of error.

Thomas Dent and Russell Whitman, for plaintiff in error.
J. P. Hand, Thomas E. Milchrist, and Ben. M. Smith, for defendant
in error.

Before WOODS and JENKINS, Circuit Judges, and BAKER, Dis-
trict Judge.

JENKINS, Circuit Judge. The plaintiff brought suit in the court
below in debt upon a bond in the penalty of $6,000, averring breaches
to his damage $6,000, etc. The defendant pleaded (1) nil debet; (2)



