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the appellee to the question of license. He declares that he is man-
ufacturing and selling under license from the appellee. But it ap-
pears that such license covers not only the patent in suit, but another
patent, not exhibited in the record. The license is asserted in mere
general terms. The facts connected therewith, and touching the man-
ufacture thereunder, are not clearly stated; so that we are unable to
say to what extent we may justly give weight to this license upon
the subject of acquiescence. 'With respect to another one of the
three licensees, the Reliable Incubator & Brooder Company, it is
disclosed that the company has never manufactured brooders under
the license, but under several other patents stated, and that the
license in question was taken by the company under threat of litiga-
tion, and to avoid the anticipated attending annoyance and expense,
and that the license fee paid was but one-half the license fee demand-
ed. We are satisfied that the testimony does not disclose public ac-
quiescence to the extent required. There would seem to have been
but trifling operation under this patent from the date of its issue,
May, 1879, until it passed into the ownership of the appellee, in 1892.
During those 13 years the invention may be said to have lain dormant.
It was galvanized into life and activity by the energy and persistence
of the appellee. Prior to this suit but three licenses were issued,
and those under circumstances not altogether reassuring as con-
cerns the question of public acquiescence. The special presumption
of the validity of the patent arising from public acquiescence is not
indulged unless such acquiescence exist, when it would not be for
the interest of manufacturers and users that it should be yielded,
and so exhibiting a genuine conviction of the validity of the patent,
based upon investigation, and continuing for such length of time that
it may be said the conviction was generally entertained. We are of
the opinion that the case exhibited falls far short of the requirement
of the law. The validity of the patent is strongly assailed; its in-
fringement is vigorously denied. \Ve deem it improper to express
an opinion upon either subject. We think it clear, within the ruling
of Standard Elevator Co. v. Crane Elevator Co., 9 U. S. App. 556,
6 C. C. A. 100, and 56 Fed. 718, and of George Ertel Co. v. Stahl (here-
with decided) 65 Fed. 517, that the preliminary restraining order
should not have been granted. The order appealed from will be
reversed.

FRAJIIK v. W:\f. P. MANUF'G CO.
(Circuit Court, D. New Jersey. January 5, 1895.)

PATENTS-CUFF. FASTENER-INFRINGEMENT.
The Frank patent No. 397,119, for an improvement In culf fasteners, In

view of its claims and the prior state of the art, covers only the specific
form of hook therein described, and is not infringed by defendant's fas-
tener.
This was a bill by Henry C. Frank against the Wm. P. Mockridge

Manufacturing Company for infringement of a patent for cuff fas-
teners.
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William P. Preble, Jr., for complainant.
Lanphear H. Scott, for defendant.

AOHESON, Circuit Judge. The bill charges the defendant with
the infringement of the claims of letters patent No. 397,119, dated
February 5,1889, granted to Henry C. Frank, the plaintiff, for an im-
provement in cuff fasteners. The claims are as follows:
(1) In a cuff fastener, the hinged hook, D, DI, D2, D8, and shank, E, In com-

bination with each other and with the spring, M, and clasp, G, arranged for
joint operation as herein specified. (2) In a cuff fastener, the swivel, gl,
formed on a rigid extension of the shank, E, in combination with the hook,
D, Dl, D2, D3, and with the spring clasp, G, the fastener being adapted to
serve right or left at will, while holding itself rigid longitudinally, as herein
specified,

Upon the face of the specification it appears that this alleged in-
vention is an improvement in a cuff fastener previously devised and
patented by the plaintiff, which consisted of a spring clasp to take
hold of the edge of the opening in the shirt sleeve, a rigid hook to
engage with the buttonhole of the cuff, and a flexible connection, by
means of a chain, between the clasp and the hook. The improve-
ment consists in substituting for the flexible connection a rigid con-
nection by means of a shanlr, and a hinged hook actuated by a
spring in lieu of the rigid hook; the clasp turning upon the shank
by a swivel joint. The proofs show that all the elements of the two
claims in suit were old in this particular art. The prior patents re-
lating to cuff holders, in evidence, show a swiveled spring clasp, a
rigid shank, and a spring-actuated hinged hook, each acting in the
same manner, and performing the same function, as the like part in
the patent in suit, although not met with in the identical combina-
tion of this patent. In view of the prior devices, it is extremely diffi·
cult to sustain the patent in suit under the decisions of the supreme
court. Hendy v. Iron Works, 127 U. S. 370, 375, 8 Sup. Ct. 1275;
Burt v. Evory, 133 U. S. 349, 359, 10 Sup. Ct. 394; li'lorsheim v.
Schilling, 137 U. S. 64, 11 Sup. Ct. 20; Knapp v. Morss, 150 U. So
221, 14 Sup. Ct. 81. If, however, it can be affirmed that a combina-
tion involving invention in a patentable sense is here shO'Wn, the
claims must be narrowly construed. Not only does the prior state
of the art require this, but the terms of the claims and the pro-
ceedings in the patent office imperatively demand a limited construc-
tion. In his specification the plaintift' describes his hinged hook
thus:
"A hinge, e, connects the shank, E, to a hook, D, DI, D2, DS. When the

,device is engaged with a cuff, and conditioned for use, the part Dl extends
nearly or exactly In Une with the part E. The part D2 extends nearly at right
angles to Ds, and the part D extends in the general direction toward the
clasp, G,. curved as shown. A short arm, D, extends from the hinge, e, nearly
in the plane of the shank, E. This arm, D, is subject to the force of a fiat
spring, M, which is strongly and stiffly held on the inner face of the shank,
E, by rivets E2. * * * Figs. 7 and 8 show modifications in the form of the
hook in the part D2. Either form may be used. I prefer that shown in Figs.
4 and 5,"
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"The hook, D, DI, D2, DS," is a specified C(}llstituent of each claim.
Its form, as we have seen, is described with great particularity in
the specification, and the relation of the several parts to each other
set forth. Special mention is made of the position of the part D I with
respect to the shank, E, "when the device is engaged with a cuff,
and conditioned for ase." It will be perceived that the suggested
modifications are "in the form of the hook in the part D2." Those
modifications do not involve any change in the position of the part
Dl with respect to the shank, E, nor in the relation of the four differ-
ent parts of the hook to each other. It is impossible to read the
specification and claims, especially in the light afforded by the prior
patents, without discerning that it was understood both by the
applicant and the patent office that the peculiarly formed hook desig-
nated by the letters D, Dl, D2, D3 entered into the invention as pat-
ented. The proposed modifications in the form of "the part D2" rebut
the idea that the patentee contemplated any other changes in the
described hook. Snow v. Railway Co., 121 U. S. 617, 630,7 Sup. Ct.
1343. A patentee, in a suit upon his patent, is bound by the claim
therein set forth., and cannot go beyond it. Keystone Bridge Co. v.
Phoenix Iron Co., 95 U. S. 274. It was, therefore, in that case held
that a claim for "the construction of the lower chords of truss bridges
of series of wide and thin drLUed eye bars, C, C, applied on edge be-
tween ribs, S, S,on the bottoms of the posts, and connected by pins,
P, P, supported in the diagonal tension braces, D and E, all substan-
tially as herein described," only covered eye bars wide and thin, and
applied on edge, and was not infringed by bars cylindrical in form,
only flattened at the eye for insertion between the ribs or projections
of the posts. It is needless to multiply authorities upon this point.
The patentee, at the most, made here a very slight advance in this art,
and he must be confined to a construction of the precise form and ar-
rangement shown and claimed by him. Bragg v. Fitch, 121 U. So
478,7 Sup. Ct. 978; Snow v. Railway Co., 121 U. S. 617, 7 Sup. Ct.
1343.
There is still another reason for holding the patentee strictly to

his specified hook. As originally framed, claim 2 was in these words:
"In a cuff fastener, the rigid swivel, El, connecting the shank, E, of a long

hook, with a spring clasp, G, so as to allow of the fastener being adapted to
serve right or left at will, while holding itself rigid longitudinally, as herein
specified."
'J1he office having rejected this claim, the applicant changed it to

its present form. The term "long hook" was eliminated, and "the
hook, D, Dl, D2, D3," introduced as an element of that claim, as it
already was of the other allowed claim. 'l'he effect of this is to pre-
clude the patentee from so reading his claims as to embrace therein
other distinct forms of hooks. Sargent v. Lock Co., 114 U. S. 63,
5 Sup. Ct. 1021; Roemer v. Peddie, 132 U. S. 313, 10 Sup. Ct 98;
Knapp v. Morss, 150 U. S. 221, 229, 14 Sup. Ct. 81. 'l'Ihe plaintiff's
patent being thus construed as covering only the specific form of
hook therein described and claimed, it is clear that the defendant does
not infringe. The defendant does not use the form of hook described
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in the patent, but a bent lever of a substantially different form.
Comparing the devices of the patentee and of the defendant, Mr. Stet·
son, the plaintiff's expert, states:
"There is a substantial difference in the hooks in the fact that the complain-

ant's hook has a part Dl, which extends from the axis of motion away from
the point, then has a part D2, which extends up to a sufficient height to allow
for two thicknesses of cuff, and then extends to the point by a long arm,
DB, while defendant's hook omits the part Dl, and extends from the center
upwards, corresponding to the part D2, and thence forward to the point cor-
responding to the part DB."

Mr. Stetson further states that the peculiar form of hook of the
patent "gives a quality of enduring very hard pulls," but that this
feature is not important in this device for holding cuffs to shirt
sleeves, and that the part Dl is not essential. The patentee, how-
ever, seems to have been of a different opinion. At any rate, he 'has
made Dl a material part of his hook. Waiving the question of pat-
entability, we sustain the defense of noninfringement. Let a decree
be drawn dismissing the bill, with costs.

ABRAHAMSON v. THE CANONICUS.
(District Court, E. D. New York. January 8, 1895.)

PAYMENT TO ATTORNEY.
Payment of $250 by the owner of a ship to an attorney employed to col-

lect a bill against the ship, for which amount the attorney at the time
gave a receipt on account of the bill, is payment of that amount on the
bill, though the attorney paid only $100 thereof to his client, and some
weeks thereafter gave the owner of the ship another receipt for the $250,
stating that $100 of the $250 was for services as attorney of the owner of
the ship.

Libel by Andrew Abrahamson against the steamship Canonicus.
Foley & Wray, for libelant.
George E. Kent, for claimants.

BENEDICT, District Judge. The payment on June 2, 1893, of
$250 by the owner of the ship to Francis S. Turner, an attorney at
law employed by the libelant to collect the bill now sued for, for
which sum the attorney then gave a receipt on account of this bill,
was, in my opinion, payment pro tanto 9f the bill sued on, notwith-
standing the fact that only $100 of the $250 was paid over by the
attorney to the libelant, and that, some two weeks after the $250
was so paid to the attorney, he gave to the owner of the ship another
receipt for the $250, which stated that $100 of the $250 was for serv-
ices as attorney of the owner of the ship. The claimants are, in my

entitled to have'$.250 credited on the bill sued for. This be-
ing the only question presented for decision, the decree must be for
the libelant, for the amount of the bill, with interest, after crediting
-$250 as paid on June 2,1893. The recovery must be without costs.


