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PA.TENTS-INFRINGEMENT-INJUNCTION PENDENTE LITE.
An Injunction pendente lite to enjoin infringement of a patent should

not be granted, the fact of Infringement not being clear from doubt, and
defendant being financially responsible.

Appeal from the Circuit Court of the United States for the South"
ern District of illinois.
Suit by one Stahl against the George Ertel Company to enjoin in-

fringement of a patent for an improvement for regulating mechan-
ism for incubators. From an order allowing an injunction pendente
lite, defendants appeal.
George B. Knight and Melville Church, for appellants.
L. B. Berger and Sprigg, Anderson & Vandeventer, for appellee.
Before WOODS and JENKINS, Circuit Judges, and BAKER, Dis-

trict Judge.

JENKINS, Circuit Judge. This is an appeal from an order allow-
ing an injunction pendente lite, upon bill filed to enjoin the alleged
infringement of the second claim of patent No. 210,559, issued No-
vember 11, 1878, to Edward S. Renwick, for "improvement in regu-
lating mechanism for incubators," etc. The invention relates to a
mechanism for opening and closing heat-controlling valves by which
the temperature of the chamber of the incubator is regulated. The
mechanism is controlled by the expansion and contraction of ther-
mostatic bars arranged within, and influenced by the temperature
of, the chamber. The thermostatic device described in thespecifica-
tion consists of two horizontal bars, each composed of materials of
different thermostatic capacity, arranged horizontally, and supported
at their ends. The bars are connected by a system of levers by
which, upon expansion or contraction, they communicate motion to
the other parts of the mechanism, whereby the valves admitting
heat to the chamber are closed or opened. The two thermostatic
bars are connected by a lever, the bearing of the fulcrum shaft of
which is carried by the upper bar, while the arm of the lever is con-
nected by a pivot and rod with the lower thermostatic bar. The
specification asserts that it is preferred to arrange the thermostatic
bars over each other and horizontally flatwise, and in such case it
is preferred to counterpoise a portion of the weight of one or both
bars, by means of the counterpoise described, adjustable along the
arm of the counterpoise lever, connecting the counterpoise with the
upper thermostatic bar. The practical effect of this counterpoise-
80 speaks the specification-is to prevent the weight of the bars
themselves from materially affecting their curvature, and of render-
ing their curvature, by variation of temperature, more free. The
inventor declares that a single thermostatic bar or thermometer may
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be employed in the place of two combined bars, if the combination
of thermostatic bars and connecting lever be not used. The second
claim of the patent, which is alone here involved, is as follows: "The
combination, substantially as before set forth, of a thermostatic bar
arranged horizontally with a counterpoise weight."
The appellants' alleged infringing device is constructed in accord-

ance with patent No. 518,522, dated April 17, 1894, issued to George
Ertel. There the single thermostatic bar consists of a strip of rubber
fastened at either end. A rod attached to the middle of the bar
extends upward through the top of the egg chamber to, and passes
freely through, a lever, and is suitably engaged therewith by a nut
on the threaded end of the rod. The free end of this lever is con-
nected by a link with another lever having a knife-edged bar on
supports, and carrying at its free end an adjustable weight. The
forward end of this lever is connected by a rod to a valve forming
a cover for the upper end of the heat fiue of the incubator. This
valve, when closed, forces the heat into the egg chamber; when
opened, permits its escape to reduce the temperature of the chamber.
It is contended by the appellants that this device in no proper

sense infringes the claim of the patent in suit; that it is not applied
to counteract the tendency of the thermostatic bar to sag, and that
it performs a function wholly different from the counterpoise weight
of the patent in suit; that the function of the one is to counter·
act the sag of the bars; of the other, to tilt the lever and raise the
heat valve when, through the operation of the thermostatic bars,
the lever is released. Upon the other hand, it is insisted that with a
single thermostatic bar the function of the counterpoise weight is
to take up the expansion of the bar, and transmit it to the lever, and
that the function of the weight is the same in both devices.
In Standard Elevator 00. v. Orane Elevator 00., 9 U. S. App. 556,

6 O. O. A. 100, and 56 Fed. 718, we declared the principles which
should govern in granting injunctions in patent cases pendente lite.
We are satisfied that this case falls within the principles there as-
serted. We do not deem it proper here and now to say more than
this: that the fact of infringement is not clear from doubt. The
issuance of the patent for the device of the appellants raises a cer-
tain presumption that it does not infrInge the prior patent of the
appellee. That presumption has not, for the purpose of an injunction
before decree, been overcome to such extent that we can say the
fact of infringement is not doubtful. There has been no adjudi-
cation sustaining the validity of the patent in suit. The public
acquiescence asserted we regard of doubtful character; as referred
to the particular device alleged to be here infringed, neither clearly
stated nor well sustained by proof. If, however, the fact were other-
wise respecting the question of public acquiescence, and the validity of
the patent may be said to be conclusively established,we should regard
the question of infringement to rest in such doubt that, within the
principles governing the granting of preliminary injunctions, we
think the restraining order here ought not to have issued. The pe-
cuniary abDity of the appellants to respond in damages, if they shall
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ulimately be adjudged infringers, is not impugned. Within the set··
tled doctrine of this court, the injunction was improvidently grantedr
and the order appealed from must be reversed.
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PATENTS-INFRINGEMENT- ARY INJUNCTION.
Pending suit to restrain Infringement of a patent, injunction should not

be granted, the validity of the patent in suit being assailed, and there
never having been any adjUdication sustaining it, there being no satis-
factory showing of its having received public acquiescence, and its in·
frlngement being denied.

Appeal from the Circuit Court of the United States for the South·
ern District of illinois.
Suit by one Stahl against the George Ertel Company to enjoin

infringement of a patent for an improvement in chicken brooders.
From an order allowing an injunction pendente lite, defendant ap·
peals. Reversed.

H. Knight and Melville Church, for appellant
L. H. Berger and Sprigg, Anderson & Vandeventer, for appellee.
Before WOODS and JENKINS, Circuit Judges, and BAKER, Dis-

trict Judge.

JENIONS, Circuit Judge. This is a suit brought to restrain the
alleged infringement of letters patent No. 215,070, issued May 6,1879,
to Edward S. Renwick, for "improvement in chicken brooders," and
of another patent, not here involved. The court below, on the 4th
day of August, 1894, issued an injunction pendente lite, restraining
the appellant from manufa.cturing or selling or offering for. sale or
advertising its "Improved Victor Brooder," declared to infringe the
device patented to Renwick The propriety of the restraint thus
imposed is brought before us for review by this appeal. The patent
is a combination patent. The leading features of the invention are
stated by the patentee to be a warm floor for the chickens'to rest
upon in place of the cold floor of former devices, and the ventila-
tion of the brooding chamber with warm air, in place of the lack of
ventilation in older devices. This result he assumes to accomplish
by means of a hot air chamber placed beneath the floor, and wherein
the air is heated by artificial means, and is permitted to enter the
brooding chamber through the perforated floor forming in whole or
in part the bottom of the brooding chamber. In other words, the
arWlcially heated air passes into the chamber in substantially the
same manner that heated air is admitted into a room in a house, by
means of a register in the floor. The four claims of the patent each
embrace the perforated floor in combination with different parts of
the device. The alleged infringing device is constructed under and


