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paper than you had done the year before? A. I have always sold the whole
capacity of my mill, even before I saw Bird. XQ. 55. But you sold, after he
began operations, the full capacity, at somewhat better price to yourself. did
you not? A, Yes.”

The facts do not, in my opinion, call for the dismissal of the bill
as to the defendant Reynolds; but it is not impossible that it may
hereafter appear that the following remarks, made by the court in
Starrett v. Machine Co., infra, are pertinent to this case. Judge
Lowell there said:

“I think an injunction should go against all the defendants; but, when it
comes to the accounting, the plaintiff must prove before the master that the
company is liable to him in profits or damages, under risk of what the court
may order concerning costs.” 14 Fed. 910; Jennings v. Dolan, 29 Fed. 861;
Jackson v. Nagle, 47 Fed. 703.

A decree for the plaintiff, in the usual form, will be entered.

GRISWOLD v. WAGNER et al.
(Clrcuit Court, 8. D. Ohio, W. D. January 21, 1895.)
No. 4,596. ’

PATENTS—ANTICIPATION—INVENTION—WAFFLE IRONS.

The Griswold patent, No. 229,280, for an improvement in waffle irons,
“consisting in a novel construction of the hinge, connecting the two
parts of the divided pan,” was anticipated, as to claims 1 and 2, by the
Harrington and Tower coffee-roaster patents (Nos. 24,024 and 21,858, re-
spectively), and i8 void as to claim 3 for want of invention. Griswold v.
Harker, 10 C. C. A. 435, 62 Fed. 389, distinguished.

This was a bill by Mathew Griswold against W. H. Wagner and
others for infringement of a patent. ’

A. H. Johnson and J. C. Sturgeon, for complainant.
Harrison Wilson and Foraker & Prior, for defendants.

SAGE, District Judge. The complainant sues for the infringe-
ment of the first, second, and third claims of patent No. 229,280,
dated June 29, 1880, for waffle irons. . The improvement consists
(so it is set forth by the inventor in the specification) “in a novel
construction of the hinge conaecting the two parts of the divided
pan, whereby one of the pivots or journals on which the pan rotates
is made to form a part of said hinge, the hinge and pivot being thus
brought together, while the opposite pivot or journal on which the
pan rotates is formed on the divided handle, by means of which the
pan is rotated, and either portion which for the time being is upper-
most is lifted for opening the pan.”

It further consists, as is set forth in the specification, “in a novel
construction and arrangement of the socket in the rim or supporting
ring for the reception of the hinge and pivot, whereby the tilting or
dumping of the pan is prevented when the cover is raised.”

v.65F.n0.5—33




514" FEDERAL REPORTER, vol. 65.

There’ are six claims, of Whlch the first, second, and third are as
follows:

1) “In a wa.ﬂie iron, the hinge upon which the pan opens, provided with
one of the journals or pivots on which the pan is rotated.”

(2) “The journals or pivots on which the pan rotates, formed upon or con-
nected, one with the hinge upon which the pan opens, and the other on the
handle for rotating and opening said pan.’

) “The waffle-iron frame or ring provided with the enlargement or pro-
jection on one side, as described, forming the socket for the hinge of the pan
and a support for the lid when raised substantially as described.”

The first two claims were sustained by the circuit court of appeals
 (Eighth circuit, June 25, 1894) in the case of Griswold v. Harker, 10

C. C. A. 435, 62 Fed. 389.. No oral testimony was taken on behalf
of the defendants in the case at bar, the defense resting wholly upon .
the state of the art as shown by patents, to which reference will
hereinafter be made. Upon the hearing, it was stipulated by the
parties in open court that in the case of Griswold v. Harker, above
referred to, what is known as the “Harrington Model” was not before
the circuit court of appeals; also, that letters patent of the United
States (No. 21,387) were granted August 31, 1858, to 8. Tower, for
a coffee roaster; and that the same shall be treated as though hav-
ing been pleaded in the answer, and offered in evidence by the de-
fendants; and that the model representing the same shall be con-
gidered as in evidence; and that neither this patent nor model was
before the court below or the court of appeals in the case of Gris-
wold v. Harker, above referred to; also, that on the 6th day of July,
1893, letters patent of the United States (No. 502,086) were issued to
David Shields; and that the complainant in this case became the
purchaser and assignee of the same; and that, since he became such
purchaser and assignee, he has constructed waffle irons in accord-
ance therewith, reference being had in this connection, specifically,
to the form of hinge in said letters patent described. It was also
agreed that said letters patent should be considered as in evidence.

The Harrington patent, No. 24,024 (May 17, 1859), is for a coffee
roaster, congisting of a hollow, divided ball of iron, which is the
roaster, and has a projecting handle, made hollow, for the sake of
lightness, to which a crank is attached. This ball rests in vertical
bearings attached to a plate, which is designed to be placed over the
hole of a cook stove when the roaster is in use, and, when removed
from the stove, to be placed upon a trivet provided with feet of
sufficient length to afford it a steady support, and keep it out of
contact with whatever may be beneath. The handle is divided,
consisting of two sections, each corresponding to the other, so that,
when united, they form a cylindrical and complete whole. The
section of the handle attached to the lower half of the ball is shorter
than that attached to the upper half. At its outer end it is made
square, so that, when the ball is closed, the crank fits upon the
square portion of the handle. The crank can be slipped backward
and forward, but is prevented from being entirely detached by means
of a washer at the outer end of its upper part. By slipping the
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crank into position upon the square portion of the handle, the two
halves of the ball are held securely together, and the ball may be
then conveniently rotated. When it is desired to open the ball,
either to charge it or to empty out its'contents, the crank is slipped
back against the washer, when the upper half of the ball may be
lifted by the upper half of the handle, and by means of a joint or
"hinge upon the opposite side of the ball, and constructed of an iron
pin castapon the side of the ball opposite the handle, and passing
through a slot in a jaw cast upon the lower half of the ball, at a
point opposite the lower half of the handle, into which slot the
curved jaw of the upper half of the ball passes, being passed in be-
neath a pin, shown in Fig. 1 of the patent. A hinge is thus formed,
which may be readily taken apart by lifting and removing the upper
half of the ball. 'When the ball is closed, and the hinge is in posi-
tion for use in roasting coffee, it forms one of the journals or pivots
on which the ball is rotated, and the united handle forms the other
journal or pivot. There is here a complete anticipation of the
hinge described in the first claim of complainant’s patent, and of the
journals or pivots described in the second claim. The principle
and plan of construction are identical, the only difference being an
immaterial modification of the shape of the pin and the slot. Essen-
tially they are the same. There is no invention in the slight me-
chanical change which appears in the complainant’s construction.
This patent is referred to in the opinion of the court in Griswold v.
Harker, but it now appears that the model was not before that court.
It is stated in the brief of defendants’ counsel that, between the
hearing of that case in the circuit court and the court of appeals, the
model was broken, and mended in such form that, when produced in
the court of appeals, it was excluded, because not true to the re-
quirements of the patent, and it was not considered by the court.
It is stated in the opinion that neither the patent to Harrington
nor any of the patents cited or offered in anticipation in that case
is provided with any hinge at all, and that the sine qua non of a
waffle iron is a hinge which will hold the divided halves of the pan
continuously together during all the operations of opening, filling,
emptying, and closing it, so that all these operations can be con-
veniently and quickly performed. It is also stated that, the mo-
ment the halves of the rotating parts of the Harrington device are
open, they become detached, and must again be attached to each
other before they can be turned or operated. In the specification
of the Harrington patent the hinge is not spoken of as a hinge, but
as a joint; and the drawings are such that, without a model, the
conclusion stated by the court was one likely to be reached. But
with the model it is impossible to regard the joint as anything else
than a hinge, or to fail to see that the conclusion arrived at by the
court in Griswold v. Harker was altogether wrong; for it is not true
that, the moment the halves were opened, they became detached,
and had to be again attached to each other before they could be
turned or operated.

-



516 FEDERAL REPORTER, vol. 65.

The defendants’ hinge is identical in construction with the hinge
shown in Tower’s coffee roaster, patent No. 21,387 (August 31, 1858),
the drawings only of which are before this court. They show a
coffee roaster in general shape and construction like Harrington’s.
The handle is in two parts, which fit together when the roaster is in
use. The hinge is formed by a cylindrical pin, projecting from the
inner surface of one-half of the handle, and fitting into a hole in the
inner side of the other half of the handle. This patent was not
before the court in Grigswold v. Harker. It is here for the first time
presented. 'Whenever the roaster in that device or the waffle iron
in the defendants’ device is lifted from its resting place, there is
nothing to hold the halves together, and they become detached.
The complainant’s expert testified in Griswold v- Harker, and
reiterates the statement in this case, that the essence of the com-
plainant’s invention and its substantive feature is the bringing of
the hinge and the pivot or the axis of the pan into a given line; and
the details by which this is effected are the nonessential and imma-
terial features of the invention. This feature is clearly and fully
comprised in the Harrington and Tower devices above described.
The mere fact that their devices were spherical roasters, and not
waffle irons, cuts no figure, as there would be no invention in substi-
tuting flat pans for pans spherical. The first two claims must be
held invalid for want of novelty.

This leaves for consideration the third and only other claim upon
which infringement is charged. This claim embraces nothing more
than a ring having an enlargementor projection on one side, pos-
sessed of no functions in and of itself. It cannot be made to serve
any useful purpose excepting in combination with the pans having
the journals and hinge. It does not rise to the dignity of an in-
vention. Given the other parts of the combination, and the neces-
gity for a support for the lid when raised, any intelligent artisan
ought to be competent, in the exercise of the ordinary skill of his
craft, to suggest the enlargement or projection covered by the claim.
It would be carrying the doctrine of allowing a claim limited to the
precise form or construction beyond the utmost verge to sustain
this claim on that ground. But, if it could be so sustained, the de-
fendants’ construction is so different in form—being merely the
socket in which the spherical end of the handle of their device, or the
ball, rests, to form a ball and socket joint, which is old—that they
could not be held to be infringers.

The bill will be dismissed, at the complainant’s costs.
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GEORGE ERTEL CO. v. STAHL,
. (Clrcult Court of Appeals, Seventh Circuit. January 18, 1805.)
No. 201.

PATENTS—INFRINGEMENT—INJUNCTION PENDENTE LiTE.
An injunction pendente lite to enjoin infringement of a patent should
not be granted, the fact of infringement not being clear from doubt, and
defendant being financially responsible.

Appeal from the Circuit Court of the United States for the South-
ern District of Illinois. ’ L.

Suit by one Stahl against the George Ertel Company to enjoin in-
fringement of a patent for an improvement for regulating mechan-
ism for incubators. From an order allowing an injunétion pendente
lite, defendants appeal.

George H. Knight and Melville Church, for appellants.
L. H. Berger and Sprigg, Anderson & Vandeventer, for appellee.

Before WOODS and JENKINS, Circuit Judges, and BAKER, Dis-
trict Judge.

JENKINS, Circuit Judge. This is an appeal from an order allow-
ing an injunction pendente lite, upon bill filed to enjoin the alleged
infringement of the second claim of patent No. 210,559, issued No-
vember 11, 1878, to Edward S. Renwick, for “improvement in regu-
lating mechanism for incubators,” etc. The invention relates to a
mechanism for opening and closing heat-controlling valves by which
the temperature of the chamber of the incubator is regulated. The
mechanism is controlled by the expansion and contraction of ther-
mostatic bars arranged within, and influenced by the temperature
of, the chamber. The thermostatic device described in the specifica-
tion consists of two horizontal bars, each composed of materials of
different thermostatic capacity, arranged horizontally, and supported
at their ends. The bars are connected by a system of levers by
which, upon expansion or contraction, they communicate motion to
the other parts of the mechanism, whereby the valves admitting
heat to the chamber are closed or opened. The two thermostatic
bars are connected by a lever, the bearing of the fulerum shaft of
which is carried by the upper bar, while the arm of the lever is con-
nected by a pivot and rod with the lower thermostatic bar. The
specification asserts that it is preferred to arrange the thermostatio
bars over each other and horizontally flatwise, and in such case it
is preferred to counterpoise a portion of the weight of one or both
bars, by means of the counterpoise described, adjustable along the
arm of the counterpoise lever, connecting the counterpoise with the
upper thermostatic bar. The practical effect of this counterpoise—
80 speaks the specification—is to prevent the weight of the bars
themselves from materially affecting their curvature, and of render-
ing their curvature, by variation of temperature, more free. The
inventor declares that a single thermostatic bar or thermometer may



