
438 FEDERAL REPORTER, vol. 65.

tomed to practice before it as to the merits of 'a defense, but the
opinions of all counsel are not entitled to the sameweight. It would
be difficult, and often embarrassing, for a court to state why it
would not like to take the opinion of some counsel upon such a subject.
T'he rule; if established, shoUld perhaps be a general one. Hence I
think the rule established in New York is the best. If a person has
not time to obtain the facts requisite to show a good defense, the
court, and perhaps a judge in vacation, could grant the necessary
time. This seems to have been the practice in one case in lllinois.
For the reasons assigned, the motion to set aside the decree in this
case and permit the defendants to answer is overruled.

HENDERSON v. TRAVELERS' INS. CO.
(Circuit Court, D. Wyoming. June 22, 1894.)

LIFE INSURANCE - WAIVER OF CONDITION IN POLICY - POWER OF GENERAL
AGENT:
R. & J. were the general agents of the T. Ins. Co., having authority to

receive and pass upon applications for insurance and complete contracts
without referring them to the company. One H. applied to them for life
insurance, and informed them that he was in danger of being attacked
and killed, and desired a policy which would protect his family in that
event.H. & J. assured him that the policy to be issued would be good
in such case. The policy Issued, which was received and accepted by H.
without reading It, contained a condition to the effect that It should not
be good If the Insured came to his death by Intentional injuries inflicted
by another person. Upon l'€newing the policy, a year after its issue, H.
again Inquired If it would be good In case he was killed, and R. & J. again
assured him that it would. Held, that the condition as to death by Inten-
tional Injury was waived, and that the policy should be reformed by
omitting said condition.

This was a suit by Fannie L. Henderson against the Travelers' In-
surance Company to reform a contract of insurance. The cause was
heard on the pleadings and proofs.
A. C. Campbell and R. W. Breckons, for plaintiff.
Potter & Burke, for defendant.

RINER, District Judge. This is a bill in equity to reform a contract
of insurance. 'l'he bill alleges, in substance, that there was a mutual
mistake in the agreement, as reduced to writing, in that the said
agreement, by its terms, provided that, in case said George B. Hen-
derson (the insured named in the policy) came to his death from in-
tentional injuries inflicted upon him by another person, there could
be no recovery upon the policy, whereas the true agreement, made·
by and between the insured and the defendant company, was to the
effect that, if the said George B. Henderson should' come to his death
from intentional injuries inflicted upon him by another person with-
out his consent, the defendant would pay to the plaintiff herein (the
beneficiary named in the policy) the sum of $10,000. The testimony
shows that Henderson paid the premium OIl the 7th day of January,
1889, and received a policy which had printed upon the back, "This.



HENDERSON V. TRAVELERS' INS. CO. 439

inslJ,rance does not cover [after enumerating a number of cases] in·
tentional injury [inflicted by the insured or any other person]"; that
he again, on the 7th day of February, paid an additional premium
of $50, and received a renewal receipt, renewing the policy for an-
other year. The insurance in this case was solicited by one Gideon
11£. Kepler, a clerk in the employ of the firm of Riner & Johnson.
who were the agents of the defendant company at Cheyenne. I
think, under the evidence in this case, it must be held that Riner &
Johnson were the general agents of this company. They had the
power, as shown by the evidence, to complete the contract of in-
surance without referring the application to the company. They
solicited the insurance, 'received the application, and, upon payment
of the premium, delivered the policy, and determined, without refer·
ring the matter to the company or any of its officers, whether the
particular risk was a proper one; and I think the power given,
rather than their' territorial jurisdiction, must determine whether
or not they were general agents. The testimony shows that Mr. Kep-
ler, the clerk who solicited insurance for this firm, was employed for
that purpose; that he not only solicited insurance, but that he re-
ceived the premiums, for the firm, and filled out and delivered pol-
icies, signing the firm's name thereto. In this particular instance
he solicited the insurance, and received the premium, which was paid
by cheCK made payable to his order, and which he indorsed to the
firm; the policy being filled out and the firm name signed thereto
by Mr. Ransom, another clerk in the employ of this firm. The re-
newal receipt, which was issued a year later, was also solicited by
Kepler, and was :(illed out and the firm name was signed thereto
by him, and the premium was again paid to him by the insured, and
by him paid over to the firm. Authorized, as he was, by this firm,
to solicit insurance, receive premiums, make out and deliver pol-
icies, I think it must be held that his act was the act of these insur-
ance agents so far as the rights of the insured under the policy are
concerned. Mr. Kepler testifies that he solicited this insurance;
that the insured was, at the time, stopping at the Inter Ocean
Hotel, in Cheyenne, Wyo.; that the conversation took place in a
little anteroom behind the washroom in the hotel; and that no one
else was present at the conversation. He further testifies that Mr.
Henderson, the insured, explained to him fully his situation and
business, and stated, in the language of the witness, that "they were
after him up in that country, and he would like the insurance policy
as a matter of protection to his family." He further testifies that
Mr. Henderson asked for a policy that would protect him against
anything that would happen to him upon a ranch; and that he
stated to Mr. Henderson, at the time, that this policy which he
proposed to issue would insure him against any and all kinds of
accidents, with the exception of encounter between man and man
in the way of fighting; and that he particularly stated to Mr.
Hend.erson that they would pay to Mrs. Henderson, his wife,
the amount of the. policy, if he was accidentally killed, or if an,}'
one killed him as he was going to and from the city; and that
he assured Henderson, both at the time the insurance was taken
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and at the time of renewal, in response to inquiries propounded
by Henderson, that in such a case "this policy would cover
him." He further states, on cross-examination, that he delivered the
policy to Henderson at Maston's store; that Henderson took him
to the Inter Ocean Hotel, and gave him a check for the policy;
that Henderson put the policy in his pocket, and did not look at it.
He further testifies that he supposed, at the time he delivered
the policy to Henderson, it did cover intentional injury inflicted upon
him by some other person without his consent, and that he repeatedly
said to Henderson, during their conversation, that in case he came to
his death in this way the company would pay to Mrs. Henderson
the sum of $10,000. As to the conversation which took place be-
tween Henderson and Kepler, at the time the renewal was made,
Mr. Kepler is fully corroborated by Mr. Hosford, who was present
at that conversation. He testifies that Henderson, at the time,
turned to Kepler, and said to him (after Hosford had expressed
some doubt about the insurance), "Is this all right?" and that Kep-
ler replied, ''Yes''; that Henderson then informed him that he was
liable to be killed, and that he wanted to insure his family so that
in case he was taken away they would be cared for; and that Kep-
ler again assured him that the policy was all right. Mr. Kepler
further testifies that his recollection is that he prepared the ap-
plication, and that Mr. Henderson signed it. However this may be,
it is apparent, from the character of some of the answers, that they
were, at least, suggested by him.
I am. entirely satisfied, from an examination of the testimony in

this case, that, if it was within the power of general agents (as
I hold Riner & Johnson to be in this case) to waive the condition
of this policy, it must be held to have been waived in this case;
because Mr. Henderson, as the evidence discloses, had some mis-
givings as to whether the policy covered a case such as resulted
in his death. In one of the conversations with !tIl'. Kepler, in rela-
tion to this insurance, Henderson called Kepler's attention directly
to this matter, and said that he wanted to be sure about it; that he
preferred to pay a higher premium, if it was necessary, to have the
policy cover a rose of intentional injury inflicted upon him by an-
other without his consent; and that he only accepted the policy
and paid the premiuin upon being assured over and over again,
by the soliciting agent, that the policy did cover such a case.
Upon the question of the power of the general agents of an in-

surance company to waive a condition of this character, the au-
thorities are very much in conflict. That Kepler, who solicited
this insurance, was acting within the apparent scope of his author-
ity, must, under the evidence, be conceded. While I am aware that
there are many authorities holding to the contrary, I am inclined
to the opinion that the acts and assurances of Kepler should be
held to be the acts and assurances of the company, and that the
policy in its present form does not express the true agreement be-
tween the insured and this company. A decree wiIi be entered reo
forming the contract as prayed in the bill.
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LAUGHLIN v. CALUMET & CHICAGO CANAL & DOCK CO. et a!.
(Circuit Court of Appeals, Seventh Circuit. January 26, 1895.)

No. 195.
1. LIMITATIONS-SUIT AGAINST STRANGER.

The pendency of a suit affecting the title to land, to which the person in
possession of such land is not a party, cannot prevent the running of the
statute of limitations in favor of such person.

2. BANKRUPTCy-TITLE OF ASSIGNEE.
An assignee in bankruptcy takes no title to real estate, under section

5046, Rev. St. U. S., as against a grantee in a prior unrecorded deed, good
as against the bankrupt himself, in the absence of actual fraud upon
creditors in the making of such deed.

8. SAME-ELECTION BY ASSIGNEE-LACHES.
Where an assignee in bankruptcy has once elected not to attempt to set

aside. a conveyance by the bankrupt, and has omitted to take any steps
for that purpose within the time prescribed by statute, he cannot after-
wards come into equity to attempt to assert title to the property as against
a bona fide purchaser for value.

'" DEEDS-EvIDENCE OF DELIVERy-RECORD.
A deed, duly recorded, is prima facie evidence of dellvery by the grantor

to' the grantee, and conclusive evidence of delivery, in the absence of clear
evidence to the contrary, as between them and a purchaser for value, re-
lying upon it, unless such purchaser had or was chargeable with notice
of its nondelivery.

Appeal from the Circuit Court of the United States for the North-
ern District of illinois.
The only appellee concerned in this appeal Is the Calumet & Chicago Canal

& Dock Company, hereinafter called the "Dock Company." On February 12,
1884, the appellant, as the assignee in bankruptcy of Henry Wisner, filed this
bill against George H. Waite and 20 others; and on March 26, 1S88, by
amendment, made the dock company a party defendant, alleging that it
claimed title to the S. E. fractional :JA, (south of the Calumet river) of section
25, township 37 N. of range 14 E. of the third P. M., and also the S. E. frac-
tional :JA, of the N. E. fractional :JA, (south of the Calumet river) of the same
section, township, and range, all in Cook county, in the state of Illinois. The
object of the bill is to set aside a deed of this property from the bankrupt to
one John N. Wisner, his brother, bearing date January 8, 1878; and also a
sale and conveyance of the same property made by John P. Wilson, as trustee,
April 14, 1881, under the powers contained in a trust deed executed by the
bankrupt and one Waite, to secure the purchase price of the land. The prayer
is that the deed from the bankrupt to Wisner, as well as the conveyance by
Wilson, may be set aside as clouds on appellant's title as assignee, and that,
if any equitable rights exist under the trust deed, they may be defined and de-
clared. The dock company, by its answer, claims title to the property as an
innocent purchaser for value by mesne conveyances from John N. Wisner, and
from Thomas R. Wilson and George L. Thatcher, the purchasers at the trus-
tee's sale; and it also claims the benefit of section 5057, Rev. S1. U. S., as a
limitation which bars an action by an assignee in bankruptcy after two years.
The facts, so far as· needful to an understanding of the questions involved, are
as follows:
Bya special walTanty deed dated July 8,1874, delivered and recorded July

13, 18,74, James L. Campbell conveyed the land in question to Henry Wisner,
the bankrupt, and to George H. Waite. Wisner and Waite gave notes amount
ing to $12,000, constituting the principal part of the purchase money, bearing
8 per cent. interest, all of which notes, by their terms, fell due within three
years from date; and contemporaneously an agreement WlUl made, and reo
ferred to in the notes, to the effect that the notes should not be payable until
certain clouds upon the title to the land should be removed, the agreement re-


