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taken advantage of these defects at an earlier stage of the ease.
While the defendant's construction of the statute is ingenious it
seems to me to be dearly erroneous. It ignores the obvious signifi-
cation of the terms used. The argument is so fully and satisfac-
torily met by the opinion of the court in U. S. v. Flemming that I
could not profitably add anything to what is there said. The
facts of that case were similar to those before me. The judge
(Blodgett) who decided it below is greatly distinguished for learning
and ability, and his decision as before remarked was affirmed on
review. If it is in conflict with In re Henry, 123 U. S. 372 [8 Sup.
Ct 142], in one respect, as the defendant urges, it is not as relates
to, the matter here under consideration. See, also, U. S. v. Watson,
35 Fed. 359; U. S. v. Wootten, 29 Fed. 702; U. S. v. Jones, 10 Fed.
469; U. S. v. Stickle, 15 Fed. 798; U. S. v. Haeflinger, 33 Fed. 469;
U.S. v. Haynes, 29 Fed. 691; Inre Jackson, 96 U. S.727..
I am not able to see any materiality in the fact that the, Proyident

Bond & Investment Company had a charter, and that the defendant
was its president. As he testifies, he "invented the scheme," obtained
the charter and formed the company. If the scheme was a fraud, as
charged, and found by the jury, how could the charter authorize the
use of the mails for its promotion, against the prohibition of the
statute? As wen might it be urged that a charter authorizes the
use of the mails to promote a lottery. Indeed it was so urged in
Re .Jackson above cited, but the cbarter was held to be unimportant.
The chartel' 'here relied upon is not, however, a charter of this
scheme. It is couched in vague, general terms, and appears to have
little if any relation to the business transacted by the company.
Under similar charters issued by New Jersey, West Virginia, and
some other states, most of the dishonest financial schemes de-
signed to cheat ignorant and credulous men and women, are carried
on. The charters are obtained for a double purpose, first to
secure, or in the hope of securing, personal immunity to the dishon-
est schemers, and secondly to secure a greater degree of confidence
in their schemes. The circuit court of this district has very recently
had occasion to pass upon the character of business transacted
under one of these charters, issued by West Virginia to the Mutual
Bond & Investment Company and found it to be a gross fraud upon
the public. McLaughlin v. Investment Co. (April Bess. 1894) 64 Fed.
90S. The charter there was as vaglle and general in its terms as
the one before me, and had about as little relation to the business
transacted under it.

JACOT et al. v. UlIi"1'l'ED STA'l'ES.
(Ch:cuit Court of Appeals, Second Circuit. January 9, 1895.)

No. 59.
CuSTOMS DUTIES-MuSIC BOXES.

Music boxes, slUall in size, of inferior quality, playing less than six
tunes, not musically accurate, wound up a key permanently affixed
to the outside of the box, easily opel'atedby a child, and costing 8.35
francs or less each, are dutiable as toys, under paragraph 436 of the
tariff Bet at October 1, 1890.
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This is an appeal by importers from a decision of the United States
circuit court for the Southern district of New York, entered on May
16, 1894, affirming the decision 01. the board of United States general
appraisers, which affirmed the decision of the collector of the port
of New York in the classification for customs duty of certain "music
boxes" as "manufactures of metal," under paragraph 215 of Schedule
C of the tariff act of October 1, 1890. That paragraph imposed a
duty of 45 per cent. ad valorem. The importers claimed that the
goods were "toys," and dutiable, under paragraph 436 of said act,
at 35 per cent. ad valorem.
Albert Comstock, for appellants.
Wallace Macfarlane, U. S. Atty., and Henry C. Platt, Asst. U. S.

Atty.
Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges.

LACOMBE, Circuit Judge. Tne appeal in this case brings up only
the decision of the collector which was the subject of protest, and
calls for a ruling only as to the articles included in the invoices
covered by such protests. Upon the hearing in the circuit court a
large number of samples of music boxes of different sizes and grades
were put in evidence, which need not be now considered. The pro-
tests upon which this appeal is based covered importations by the
Westernland, La Touraine, La Gascoigne, and La Bretagne. The
importer testified before the board of appraisers that, of the music
boxes imported by the Westernland, part were turned with a crank
and part were wound up bya key. Those turned with a crank the board
held to be toys, an opinion approved by the circuit court. No one
questions the accuracy of that decision. A sample marked "Exhibit
No. I" was identified as being a fair representative of the goods on
the invoices per Westernland, which were operated by winding with
a key; the importer testifying that the music boxes on these invoices
were identical "in style" in every way with the sample, being a little
cheaper and less in·size than Exhibit No.1, and playing a less number
of tunes. The highest-priced music boxes on the invoices resembling
the sample were worth 8.35 francs each; others thereon were cheaper.
The importer claimed that these music boxes, winding with a key,
were also toys. He further testified that, upon the invoices per La
Touraine, the only music boxes which he claimed to be toys were
those like Exhibit No.1, only smaller and playing a less number of
tunes, and costing 5.45 francs or less; that on the invoices by La
Gascoigne and La Bretagne there were no "toy" music boxes. The
board of general appraisers had before it another sample (Exhibit
No.2) of a larger and more expensive box, but there is no evidence
to show that any such boxes were included in these importations,
nor in the protests thereon. Upon the taking of proofs in the cir-
cuit court, an effort was made to introduce some question as to the
classification of other samples there presented; but the witness called
to identify them, while satisfactorily proving that they were samples
of goods imported by Jacot & Son, failed to prove that music boxes
like them were imported by the Westernland and La Touraine. It
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is manifest, therefore, that the only question properly before that
court was- as to boxes winding with a key, identical in style with
Exhibit No.1, and costing, some 8.35 francs, some 5.45 francs, and
some less. The board of appraisers held that the boxes turned with
a crank, and costing 5.45 francs and under, were designed for and
chiefly used as children's playthings, but that the boxes like Exhibit
No.1, which they describe as "small spring boxes, wound with a
key, costing about 8.35 francs each, * * * playing six tunes, and
the boxes being of mahogany, inlaid," are not specially adapted nor
designed for the amusement of children, and that they are not used,
nor suitable to be used, by children as playthings. The sole test they
applied was the means employed for operating the boxes, on the
theory that, because the "turning of a crank affords occupation and
amusement to a child," boxes thus operated are toys, while box:es
not thus operated would not be "suitable to be handled as play-
things." This distinction commended itself to the learned judge
who heard the case at circuit. Undoubtedly it would be a most con-
venient criterion for determining the classification of music boxes,
but, in our opinion, it is an arbitrary distinction not warranted by
the proofs. While a small, cheap music box, playing a few simple
tunes inaccurately, and operated by turning a crank, would be a
suitable plaything for a child two or three years old, and intelligent
enough to turn the crank, we fail to see how it can be mainta,ned
that another box, wound up by a key, which is of like cost, of like
grade of workmanship, and plays the same tunes, in the same way,
would not be a suitable plaything for a child six or seven years old,
who manifestly could wind it up unaided, and listen to the music
thus produced. Many witnesses were examined, but the evidence
wholly failed to show that there was any special trade-meaning of
the word "toy." One witness testified that in his opinion every
music box which is worked either by a crank or key is a toy, whereas
all which are worked by a lever are not. But this distinction will
not answer, since the evidence shows that many very expensive
bOXes, intended solely for adults, are wound with a key. All the
other witnesses agreed in the statement that in their opinion the
cheaper bOXes, which do not produce music accura,tely enough to
give enjoyment to an adult, and which are made, as one witness
testified, by mere apprentices, not by skilled workmen, are regarded
by them as toys. But they do not agree as to the limit of price which
is the dividing line. Some of them make it as high as 25.25 francs,
but none of them make it lower than 15 francs. Moreover, it appears
that the toy dealers handle expensive music boxes, and that the so-
called "toy" boxes are sold to others than toy dealers. The true
test to be applied is best stated by one of the witnesses: It is "the
quality of" the instrument, which is governed by the price, largely."
Applying this test to the only instruments properly now before this
court for classification, they are found to be small in size, of inferior
quality, playing less than six tunes, not musically accurate, wound
up with a key permanently affixed to the outside of the easily
operated by a child, and costing 8.35 francs or less each. These, in
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shO'llld be 'classified for duty as toys. The judgment
of the circuit court is reversed, 'and the case remitted, with directions.
to classify the merchandise as above indicated.

UNITED STATES v. WEILLER et at
(Circuit Court of Appeals, Second Circuit. January 9, 1895.)

No. 48.
CUSTOMS DUTIES-LITHOGRAPHIC PRINTS. ' ,

Articles consisting of lithographic prints, pasted upon sheets of paper
which project beyond the prints, and are emoossed so as to form frames,
such frames being of more value than the prints, are dutiable as "articles
produced in part by lithographic . under paragraph 420 of the
tariff act of October· 1, 1890.

This is an appeal from the judgment of the United States circuit
court, Southern district of New York, filed April 27, 1894, affirming
the decision of the board of United States general appraisers revers-
ing the decision of the collector of the port of New York in the
classifications for customs duties of the merchandise involved in
the case.
Wallace Macfarlane, U. S. Atty., and Henry C. Platt, Asst. U. S.

Atty.
Everit Brown, for appellees.
Before WALLACE, LACOMBE, and Circuit Judges.

LACOMBE, Circuit Judge. The articles in question are com-
posed of lithographic prints pasted upon sheets of paper of an appro-
priate size, the paper projecting beyond the print, and embossed,
or otherwise so prepared as to present a repollsse effect, thus forming
an attractive frame. The frames are of more value than the litho-
graphic prints. Print and frame are permanently united before
importation, and the completed combination is the article imported,
which must be classified as a single article, and in the condition in
which it is at the time of importation. U. S. v. Schoverling, 146
U. S. 76, 13 Sup. Ct. 24. The collector classified the merchandise
under paragraph 420, and the importers claimed that it should be
classified under paragraph 425, of the tariff act of October 1, 1890.
Both of these paragraphs are found in Schedule M ("Pulp, Paper, and
Books"); paragraph 425 being the last one ;n the schedule, and
manifestly intended for the "catch-all" clause, to cover only such
articles as were not otherwise provided for. It reads as follows:
"425. Manufactures of paper, or of which paper is the component material

of chief value, not specially provided for in this act, 25 per cent\lm ad va-
lorem."
A similar paragraph (omitting the words "chief value") is found

in paragraph 388 of the prior tariff of 1883. Paragraph 420, how-
ever is a new one, not found in whole or in part in the prior tariff of
1883, and manifestly intended. to specialize certain paper manufac-
tures which but for such specialization would have to be classified


