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'[cited, it was held' that a district attorney was entitled to
compensation for examining the titles to land purchased for the gov-
ernment This opinion of Atty. Gen. Speed was approved in an
opinion of Mr. Browning. 120p. Atty. Gen. 416. These opinions
undoubtedly take the view that the duties of examining title to land,
and making an- abstract of the same, are services of a different char-
acter' from those which pertain to the office of district attorney by
law or usage; and hence, according to Converse v. U. S., 21 How. 463,
the district attorney would be entitled to charge therefor.
There is one item that enters i,nto the charge that, it would ap-

pear to me, did pertain to his duties as an attorney, and that is
giving an opinion upon the titles to the land which he examined
and made abstracts of. :The opinion as to the validity of title to
land is a professional one, 'which pertains to that of an attorney
and counselor at law, and, I think, must be classed as extra services.
I think they are services which pertain to the office of district at-
torney, under and by virtue of section 355, Rev. St. As the allega-
tions stand, I am unable to state what part of the charges of $500
and what part of the $250 was, made for the opinion as to the title
to the land in question. This question may arise on the trial.
This case came before the court upon a demurrer to the petition.

The first ground thereof was that the petition, in either or all of
the paragraphs therein, does not state facts sufficient to constitute
a cause of action. If, in any part of the petition, facts a.re stated
showing a cause of action, the demurrer upon this ground would
have to be overruled. The second ground is that it is not stated
how, or in what way or manner, or when, the claims were duly pre-
sented to the accounting officers of the government, or to what par-
ticular accounting officer. The third ground is that it is not alleged
that said claims, or either of them, are made out in accordance with
or in pursuance to the forms and rules adopted by the department
of justice of the United States, to be made out before presented,
as required by law, nor does the same show that said claims were
reported and presented with plaintiff's verification thereof, and a
certificate of the clerk showing that they had been presented in open
court and allowed by the court. It was not necessary to state how
or when the account claimed was presented to proper accounting
officers. In regard to some of the claims, it is stated they were al-
lowed by the court, and duly presented to the said accounting offi-
cers and disallowed. Considering the general character of the de-
murrer, I think it should be overruled as to all the counts charged
in the petition.

UNITED STATES v. HOWELL.
(District Court, N. D. CalifornIa. January 15, 1895.)

No. 3,040.
CRIHINAL LAW-INDICTMENT-SEVERAL COUNTS.

An IndIctment for havIng counterfeit money in possession may charge
the offense in several separate counts, each alleging the possession of a.
different denomination of coin.
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This was an indictment against Marti;n D. Howell fOf haying
counterfeit money in his possession. The defendant filed a plea in
abatement to the first four counts of the indictment. The district
attorney demurred to the plea.
Samuel Knight, U. S. Dist. Atty.
Reddy, Oampbell & Metson and E. S. Pillsbury, for defendant.

MORROW, District Judge. The defendant, by his counsel, has
filed a plea in abatement to the first four counts of the indictment,
on the ground that, in and by these counts, the crime with which the
defendant is charged, viz. that of having counterfeit money in his
possession, is split up into separate charges, as if they were for dis-
tinct offenses. It is claimed that the offenses charged in these
counts were all committed by the defendant, if committed at all, at
the same time and place,and that they, in fact, constitute but one
act and offense. The district attorney has demurred, and also
answered in part, to the plea. The answer is made to that part of
the plea Which states that the defendant is charged, in the fourth
count, with having in his possession 80 pieces of false, forged, and
counterfeit coin, of the denomination known as and called a "quar-
ter dollar" or "twenty-five cent piece." This accusation, it was
claimed by the defendant in his plea, was one of the parts of the
single offense split up in the indictment. The answer denies that
the charge contained in the fourth count is part and parcel of that
set out in the first three counts. A reference to the indictment
shows that the offense stated in the fourth count is alleged to have
been committed on the 22d of June, 18H2, while, in the other three
counts objected to, the date of the commission of the offenses
therein charged is the 21st of May, 1892. It was conceded at the
argument, by counsel for the defendant, that the fourth count of the
indictment set out a separate offense, and that it had been inad-
vertently included in the plea of abatement with the first three
counts to which objection is made. A separate offense being
alleged, the plea as to that count must be overruled. Rev. St. U.S.
§ 1024; Pointer v. U. S., 151 U. S.3H6, 14 Sup. Ct. 410.
This leaves the first three counts for our consideration. As to

these, also, the plea, in my judgment, is not well taken. The prac-
tice, in criminal pleading, of inserting in an indictment two or more
counts, which relate to but one and the same offense, varying the
counts to conform to the evidence as it may be developed at the
trial, is now well settled, and, indeed, justified by the most enlight-
enedsense of justice. Were this practice not permitted, prosecu-
tors would often encounter fatal variances arising upon the trial, and
it is to avoid this that the cumulative method of pleading referred to
has been devised and sanctioned. It is particularly useful when the
criminative facts are not fully known to the prosecutor, or when the
evidence that will be disclosed at the trial is uncertain, or when the
nature of the defense cannot yery well be anticipated. '''fhere is no
objection to stating the same offense, in different ways, in as many
different counts of the indictment as you may think necessary, even
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although the judgment on the several counts be different, provided
all the counts be for felonies or all for misdemeanors." Archb.
Cr. Pl. & Prac. (7th Ed.) 308. "Every cautious pleader will insert as
many counts as will be necessary to provide for every possible con-
tingency in the evidence; and this the law permits. 'l'hus, he may
vary the ownership of articles stolen, in larceny; of houses burned,
in arson; or the fatal instrument and other incidents, in homicide.
Hence a verdict of guilty on four counts, charging the murder to have
been committed with a knife, a dagger, a dirk, and a dirk knife, is
not double or repugnant, since the same kind of death is charged in
all the counts." Whart. Cr. PI. (9th Ed.) p. 204, § 297. In the case
of State v. Gray, 37 Mo. 464, it was said:
"The practice is well settled and firmly established in this state that a

motion to compel the prosecution to elect the count on which the trial shall be
had is always addressed to the discretion of the court, and this court will
not interfere with the exercise of this discretion, unless it is manifest that it
has been abused to the obvious and palpable detriment of the accused. It
is often indispensably necessary to include several counts in the same indict-
ment, to meet the proofs which may be given on the trial; and to arbitrarily
compel an election in all instances would tend to cripple prosecutions and de-
feat the ends of justice,"-eiting State v. Jackson, 17 Mo. 544; State v.
Leonard, 22 Mo. 449.

In State v. Mallon, 75 Mo. 355, this language was used:
"Nor did the court err In refusing to compel the state to elect upon which

count she would proceed. It Is usual to frame several counts where only a
single offense is intended to be charged, for the purpose of meeting the evI-
dence as it may transpire at the trial, and in such cases the court will not
compel the prosecutor to elect,"-citing State v. Porter, 26 Mo. 206; State v.
Pitts, 58 Mo. 556.

In the case of U. S. v. Dickinson, 2 McLean, 328, Fed. Cas. No.
14,958, the court said: .
"This subject must depend, in a great degree, on the exercise of a sound

discretion by the court. They will see that offenses shall not be so joined, in
the same indictment, as to deprive the defendant of any right which the law
gives him. Experience shows the propriety, and, indeed, necessity, of char-
ging the offense in different ways, so as to meet the proof; and, within the
knowledge of the court, no injustice has been done, under this practice, to
defendant; and we think that, in a case like the present, great injustice
would be done to the public by compelling the prosecuting attorney to make
an election."

And in Kanev. People, 8 Wend. 211, it was there stated:
"In point of law, it is no objection that two or more offenses of the same

nature, and upon which the same or a similar judgment may be given, are
contained in different counts of the same indictment. It therefore forms no
ground of a motion in arrest of judgment; neither can it be objected by way
of demurrer or on a writ of error. Rex v. Young, 2 Peake, 228, note. It is
every day's practice to charge a felony In different ways in several counts,
for the purpose of meeting the evidence as It may come out upon the trial.
Each of the counts on the face of the indictment purports to be for a distinct
and separate offense, and the jury very frequently find a general verdict on
all the counts, although only one offense iJ:l proved; but no one ever supposed
that formed a gronnd for arresting the judgment. If the different counts
are Inserted in good faith, for the purpose of meeting a single charge, the
court will not even compel the prosecutor to elect; and in the case of mere
misdemeanors, Which are only punishable by fine or imprisonment, the
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prosecutor is permitted to join and try several distinct offenses In the same
Indictment."

In the case of People v. Thompson, 28 Cal. 215, the following Ian·
guage was used, Chief Justice Sanderson delivering the opinion of
the court:
"Under our practice, an indictment must not charge more than one offense,

but it may set forth that offense in different forms, under different counts.
Cr. Prac. Act, § 241. • • • The object of allowing different counts is to
provide against fatal variances between the material parts of the indictment
and the proofs brought forward in their support. Where a material fact is
doubtful,-that is to say, where it is uncertain as to which of two or more
conditions is the true one, and either is equally effectual in completing the
offense,-it is proper to frame a count embracing each, in order that there
may be at the trial no fatal variance between the matters alleged and the mat-
ters proved."

See, further, on this subject, Abb. Tr. Briefs, p. 183, § 325; Chit.
Cr. Law, 248 et seq.; Reg. v. Trueman, 8 Car. & P. 727; Reg. v.
Bleasdale, 2 Car. & K. 765; Ex parte Hibbs, Fed. 426; People
v. Gates, 13 Wend. 311; Gonzales v. State, 12 Tex. App. 657; State
v. Bell, 27 Md. 675; Engleman v. State, 2 Ind. 91; State v. Jackson,
17 Mo. 544; People v. Liscomb, 60 N. Y. 599. It would seem that
the practice of uniting several counts in one indictment is of com·
paratively modern origin. O'Oonnell v. Queen, 11 Clark & F. 275, per
Lord Denman; People v. Liscomb, supra. EaC'h count is, in effect,
.deemed to contain a separate offense. Young v. King, 3 Term. R.
106; U. S. v. Davenport, Deady, 264, Fed. Oas. No. 14,920. If one
count is good, it will sustain the verdict. People v. McKinney, 10
Mich. 54; Com. v. Hawkins, 3 Gray, 460.
Section 1024 of the Revised Statutes has been referred to as au-

thority for including several counts in an indictment for the same
offense. That section reads as follows:
"When there are several charges against any person for the same act or

transaction, or for two or more acts or transactions connected together, or for
two or more acts or transactions of the same class of crimes or offenses.
which may be properly joined•. instead of having several indictments. the
whole may be joined in one indictment in separate counts; and if two or
more indictments are found in such cases, the court may order them to be
consolidated."

While I have been referred to no case which directly involves the
question peculiar to the case at bar, and construes this section with
reference thereto, still I think that the interpretation to be given to
that part of the section material to this controversy is that it is a
legislative recognition, in the courts of the United States, of the
practice of incorporating several counts in an indictment for the same
offense, to meet the evidence asitmay transpire; otherwise, how could
there be "several charges against any person for the same act or trans-
action." The case of Pointer v. U. S., 151 U. S. 396, 14 Sup. Ct. 410, indi-
cates a general rule applicable to this case. The supreme court had oc·
casion to consider in that case section 1024, but it seems to have done
so in connection with the question as to the joinder of tWl1 ot' more
distinct offenses in the same indictment, which the provision ex-
pressly.authorizes. The point decided was that the trial court had
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not abused the discretion with which it is clothed iIi denying the ap"
plication of the defendant to compel the prosecutor, at the begin.
ning of the'trial, and before the disclosure of the facts, of electing
on whic./l of twc;> separate of murder he would proceed. It is to
be observed, however, that the indictment there charged the defend-
ant witll,the murder of two individuals in four counts, two for each
accusation, one count differing only from the other in that the words,
"beat, bruise," were used instead of "cut, penetrate.". This, obviously,
WllJS done to meet the evidence as it should be developed at the trial.
No quel!ltion was raised as to'the propriety of this method of plead-
ing, and, if the discretion of the court was deemed sufficient to pro-
tect the substantial rights of the accused with reference to an elec-
tionbetween two or more offenses charged in the same indictment,
certainly that discretion exists in a case like the present, where but
one and the same offense is set out, though averred differently in
three counts, and where the only question can be whether the defend-
ant is or will be prejudiced in any of his substantial rights at the trial
by the system of pleading adopted. Now, while it is conceded by
counsel for defendant that indictment may contain several counts,
each diffl'rently stating the same offense, it is contended that that
practice does not' extend to, and permit of, the splitting up an
offense into several parts, with as many counts. But I can see no
good reason, if the practice is to obtain at all, why it does not
legitimately comprehend the method of averment employed in this
case; In ins' opinion, the distinction sought to be drawn by counsel
for defendant between stating an offense differently and "splitting"
it up, so to speak, is, so far as this case is concerned, without foun-
dation in law, and purely technical. The idea that the offense with
which the defendant is charged is thereby cut up into three parts,
making as many distinct infractions of the law, is only technically,
but not literally, true. If a criminal pleader is permitted, by the
now well-settled practice, to employ two or more counts in charging
a single offense, varying them as he is advised so as to meet the

l,ts they may transpire at the trial, I can see no valid reason
why he may not adopt the course pursued here, viz. of dividing the
offense into three separate charges, varying each according to the
denomination of the counterfeit coin alleged to have been in the pos-
session of the defendant. If the ownership of articles stolen may be
varied, in cases of larceny (State v. Nelson, 29 Me. 329); or the
fatal instrument, in homicide (Hunter v. State, 40 N. J. Law, 495);.
or as many charges of arson laid as there were houses consumed, al-
though the fire was the result of but a single act (Reg. v. Trueman,
8 Car. & P. 727),-1 do not see why the pleader cannot include as
,many counts for the unlawful possession of counterfeit money as,
there are different denominations of coin, or, to carry the practice still
further, for every piece of money unlawfully possessed. While this
practice, if carried too far, would become cumbersome and confusing,
and might prejudice the defendant, still, so far as these counts·
are concerned, the court cannot now say, at this stage of the case,
that the practice has been abused, or that the defendant is or will
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be prejudiced. The court is not in a position to determine now that
these different counts were not inserted in good faith, for the :purpose
of meeting a single charge, to prevent a fatal variance which may,
under certain contingencies, arise. Kane v. People, supra. But the
real test of the whole question, I take it, is whether the defendant is
prejudiced in any substantial way. In passing upon this feature of
the case, "the· court is invested with such discretion as enables it do
justice between the government and the accused." Pointer v. U.
S., supra. The defendant cannot be embarrassed or confounded
in his defense, because if the three counts are, as it is claimed, all for
the same offense, his defense on one count must necessarily cover
the others. Dividing the unlawful act into as many charges as
there are denominations of coin can make no difference in proving, or,
on the part of the defendant, in meeting the proof of, the single pos-
session of the various coins. Under any aspect of the question, it is
difficult to appreciate upon what theory the defendant can complain,
if none of his rights upon the trial are impaired, or likely to be. If
a verdict of guilty on all three counts meant absolutely that the de-
fendant was to be deemed convicted upon three separate and dis-
tinct offenses, entailing as many punishments, then the objection to
this method of pleading a single offense would have great force,. and,
in all probability, be conclusive of the question presented here for
decision, even before trial. But the method of pleading employed
in the indictment, as to the possession of the alleged counterfeit coins,
can lead to no such result. It is in this respect, I apprehend, that
the counsel for defendant misconceive the legal effect of this cumu-
lative system of pleading. The fear that, in case of a conviction on
more than one count, the defendant will suffer additional punishment.
.as though he had been convicted for several distinct offenses, is not
real or substantial. It is no more true of this case than of all the
other cases which have been referred to where the same system
of pleading was employed. When the time for imposing sentence
eomes, if it does come, the rights of the defendant will be fully pro-
tected. No court would, for a moment, permit one convicted for a
single offense, averred differently in two or more counts, to be sen-
tenced on each of the counts as if for separate and distinct offenses.
The cases cited by counsel for defendant, to the point that an

-offense or crime cannot be split up into several parts, are not ap-
plicable to the question presented here. In the two cases cited from
the California Reports (people v. Stephens, 79 Cal. 428, 21 Pac. 856,
.and People v. Defoor, 100 Cal. 150, 34 Pac. 642) the question of split-
ting up an offense was raised as a plea in bar to further prosecution;
it being claimed that, having been once placed in jeopardy for one
part of the offense, a second prosecution for another part could not
be had. The court, in both cases, held that this could not be
done. This is quite another question from the one presented for
eonsideration in the case at bar. There is an English case which is
more directly in point than any other case I have consulted. It is
Reg. v. Trueman, supra. The indictment there contained five counts,
eaoh charging the firing of the house of a different owner. It ap-
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peared from the opening b: the prosecutor that the houses consti-
tuted a row of adjoining houses, and that the fire was communicated
to four of them from the house first set on fire. The burning of each
house being charged as a distinct felony, the prisoner asked the prose-
cution to be put to its election. Erskine, J., said:
"As it is all one transaction. we must hear the evidence, and I do not see

how, in the present stage of the proceedings, I can call on the prosecutor to
elect. I shall take care that, as the case proceeds, the prisoner is not tried
for more than one felony. The application for a prosecutor to elect is an
application to the discretion of the judge, founded on the supposition that the
case extends to more than one charge, and may therefore be likely to em-
barrass the prisoner in his defense."

That case is very strong authority for the case at bar. There the
burning of the five houses was caused by one act, but the court per-
mitted the trial to go on, and denied a motion to elect, though the
offense was split up into five separate charges. To repeat, the
method pursued by the district attorney in this case, in varying the
three counts for the one offense charged, is, in my judgment, in con-
formity with the practice, in criminal pleading, of using several
counts for the same act, and, so far as the court is at present advised,
is in no way prejudicial to the defendant. The demurrer to the plea
in abatement will therefore be sustained, and the plea denied.

UNITED STATES v. DURLAND.

(District Court, E. D. Pennsylvania. December 6, 1894.)
Nos. 19 and 20.

1. CRIMINAL LAW-USE OF MAILS TO DEFRAUD-SUFFICIENCY OF INDICTMENT.
Indictments charging, in substance, either (1) that the defendant will-

fully devised a fraudulent scheme to obtain money from divers persons,
and to cheat and defraud them thereof, by representing that the P. Co.
(of which he was president) would, on the receipt of $10, and a further
sum of $5 monthly for a time specified, from such persons, issue to each
of them a bond in the terms set forth; that it was not intended to pay
said persons the money mentioned in said bonds, but that the defendant
intended fraudulently to apply tbe money so received to his own use;
that it was intended to employ the United States mails to carry out the
scheme by opening correspondence with such persons; and that the mails
were so used; or (2) that the defendant devised a fraudulent scheme to
obtain money by false pretenses, by representing to divers persons, and
particularly to one Bo, that the P. Co. would pay large sums of money on
the receipt of smaller ones, to wit, $100 on receipt of $60, etc.; that it
was not intended to make such payments, but that the defendant fraudu-
lently designed to convert the money to be received from such persons to
his own use; that the defendant intended to use, and did use, the United
States mails to carry said scheme into effect by opening correspondence,
etc.,-sufficiently charge offenses under the statutes of the United States in
respect to use of the mails to defraud. U. S. v. Flemming, 18 Fed. 907.
followed.

ca. SAME-EvIDENCE.
Upon trial of an indictment charging the defendant with using the

United States mails to promote a fraudulent scheme to obtain money by
means of subscriptions to bonds purporting to return large profits upon
small investments, evidence as to the defendant's knowledge and experi-
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ence of financial schemes, and as to previous attacks made upon the hon-
esty of the scheme, is material as bearing upon the question whether or
not the defendant was himself deceived respecting it.

This was an indictment against John H. Durland for using the
mails to promote a fraudulent scheme to obtain money.
Ellery P. Ingham and Harvey K. Hewitt, U. S. Attys.
Wm. C. Gross, James M. Beck, and Hampton L. Carson, for defend·

'

BUTLER,District Judge (charging jury). The defendant is
charged with devising a fraudulent scheme, and with using the mails
to carry it into execution. If the charge is sustained by the evidence
he must be convicted; otherwise he must not.
That the mails were used to carry out the defendant's scheme is

undoubted.
Was the scheme fraudulent? It consisted substantially, as I

understand the charge, of representing by letters, circulars and
pamphlets that the subscribers to, or purchasers of, certain bonds
issued by the company, of which the defendant was the projector,
and is the president, will be paid according to their face, and that
the holders will thereby derive great profit over the cost Samples
of the letters, circulars and pamphlets are before you, from which
you must ascertain what the representations made are. The
bonds, with other evidence relating to the subject, exhibit the
financial part of the alleged scheme. From this evidence you must
determine what the f-.cheme really is, and whether the representa-
tions respecting it were true or fraudulent. While the details
of the financial scheme under which the bonds were issued seem to
be complicated, its main features are very simple. It will be seen,
I think, on reading the bonds, that the only means proposed for their
payment, consists of money to be collected from the bondholders,
and comparatively a very small amount of interest that may be
derived from investment of what is called the "Reserve Fund,"
which is taken from the money collected from bc:mdholders. While
I say this appears to be the only means,-this four-fifths of what
the bondholders pay and the small earnings of the reserve fund,
you must determine for yourselves whether it is so or not. You
will see that the bond contains the contract between the company
and the bondholder. It develops upon its face the entire financial
scheme, and by it you will discover that the company does not
make itself or its capital liable for the payment of the bonds. No
matter what its capital is, the bondholders cannot get a dollar of
it. It is referred to in the circulars, you. will see, which recom-
mend this company, and referred to presumably to show the ad·
vantages of investing in these bonds, and yet, according to the con-
tract, the bondholders cannot touch the capital, cannot recover a
dollar on account of it, because, I repeat, the terms of the bond con-
fine the holders to a proportion simply of the money they pay, with
the small accumulation of interest that may be obtained fNm an
investment of what is called the "Reserve Fund." You thus see
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that the assumes 'no responsibility whatever; except to
return to the bondholders, at the times and under the circumstances
stated in the bonds, 3 part of the money that it receives from them.
That iS,as I untlerstand, the scheme,as written in the bonds. You
will examine 1;he subject and, decide for your,'leh"es. ,
After what'the representations are or were and

what the ;bo,n.dscheme was and the chances of profit to the bond-
holders generally were, you must decide whether the representa-
tions and the general scheme which this defendant concocted and
carried out through the mails was fl'audulent or not. Of course,
he is responsiple for what otbers did under his direction. If a fraud
was perpetrated by the use"of the mails in thefu,ctherance of. this
scheme, he is responsible for what he .did by the hands of others
as well as by hiElown. Atthe commencement of the business here
the contract provided for aJ forfeIture of the money paid in by hold-
ers' who failed to, pay subsequent installments as they matured, and
these foI"feitures of course, while they tended to impoverish those
who suffered the lapses, tended to improve the situation of the hold-
ers who continued to pay. This forfeiture was,however, meas-
urably and principally, soon after stricken out.So long as subscribers, in abundance, could be found for the bonds,
who would pay their installments as they matured, the company, of
course, could pay its bonds; and many of the holders might realize
the large profits promised in the circulars and pamphlets referred
to. The bonds, under the scheme having a chance of being called in
and redeemed (and in this respect the scheme bears resemblance
to a lottery) at specified times and rates in advance of maturity, the
holders of those so redeemed might in some instances realize enor-
mous profits, and these profits would be realized to the disadvant-
age of the other bondholders. And the large profits thus real·
ized, when made public, would reinforce the effect of the representa-
tions referred to and render the bonds very popular with a certain
class of people; and the business would seem to prosper enormously.
And such was the experience of the company. But was it a legiti-
mate, honest business? Or was it a delusive scheme, wild, and
visionary, a mere bubble, that must necessarily explode when its
true nature came to be understood? It seems clear to me (but
this is for your consideration and determination) that the company's
means of making payment depends entirely on existing subscribers
continuing to pay their subscriptions, and its success in obtaining
new subscribers who will also thus pay,-and principally upon the
latter. The money O'btained from one set of bondholders would
serve to redeem the bOllds of other snbscribers then or previously
redeemable. But as soon as the people who incline to invest in
such schemes lose their faith, and the sale of bonds and the payment
of installments consequently cease, the means of paying the bonds
is at an end, as I understand the scheme. It is true the company
would not be in default on its bonds, because the promise in them
is to pay only out of the money received from the bondholders. But
is the situation of the bondholders under such circumstances con-
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:sistent with the representations made in the' circularsand'pam-
phlets? You must consider and determine. As an illustration,
take the situation of the bondholders in the New York company
when it suspended. What had they to look to? Nothingwhatever
that I can see. They were admitted into the new company here
because,probably, the interests of the new company required their
admission. These bondholders had no legal right to come in, but if
they had not been voluntarily admitted, the new company would
possibly, if not probably, have failed at once, failed to get underway,
because of the distrust which would necessarily have been created
by the failur.e to 'Pay these bonds, or admit the holders to a chance
in the new company; especially in view of the fact that the new
company was, in substance, simply the New York concern trans-
ferred to this city. As a further illustration take the situation to-
day of the bondholders in the Philadelphia company. Suppose in
,consequence of the developments made in this case, or from other
causes, existing subscribers cease payment, and new subscribers can-
not be obtained, will the situation of the bondholders be consistent
with the representations made through the circulars and pm,uphlets
referred to. I trust I am not mistaken, and if I am I want to be
corrected. According to the evidence, as I understand it, many
millions of dollars of these bonds are now outstanding. What in
such case will be the situation of the holders? Will there be any-
thing for them? You must answer that question. Not a penny
that I cali'see, beyond the inconsiderable amount (which would not
be a drop in the hucket)-the inconsiderable amount in what is
called the "Reserve Fund." What would $130,000 or $150,000 be
to men who held bonds representing many millions of dollars? I
think $15,000,000 is stated by one of the witnesses to be the amount
ontstanding. What SOUl'ce have they to look to?
I need not enlarge on the subject. You must determine whether the

uefendant has intentionally (because a man may delude himself, or
may be deluded) devised a fraudulent scheme with a view to de-
eeiving the public, and used the mails to promote it. In passing
on the question you must consider all the evidence bearing on it,
and consider it very carefully. If the defendant believed his repre·
sentations to be true, believed in the justice and profitableness of
his scheme, as represented in his circulars and paIllphlets, he is not
guilty of the crime charged, as I have already told you. In con·
'sidering this you must carefully examine the financial scheme itself,
-and judge whether it is probable or not that any intelligent man
who understands what it is, how it would work, could so believe;
and, also, consider what the defendant has said upon the witness
stand, who he is, and what his past life, character and experience
have been.
It is further alleged by the prosecution that it was a part of this

scheme that the president and managers, and their relatives and
friends, should have an unfair advantage in the redemption of bonds,
which ildvantag-e, it is said, eouid reason of their hay-
ing the management of the company and the administration of its
Tules. YOll mustjlldge from the evidence whether such was a part
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of the scheme, from the manner in which the scheme was worked,
and, also, from what the witnesses speaking on the subject have said.
Of course, if the defendant could not make anything out of his

scheme, you would not believe he contemplated the perpetration of
a fraud. One never commits fraud without a motive. He does
it in the hope, the expectation of gain. Here the defendant makes
his salary of $5,000. How much more he makes you must judge
from the evidence. He deals in the bonds, as he has told you.
Whether he and others connected with him obtain an undue ad-
vantage by such dealing you will judge.
If the evidence leaves your minds in doubt, you.should acquit the

defendant, as before stated. If, on the other hand, you are satisfied
of his guilt, you should convict him. If he is shown by the evidence
to be guilty, it is very important that he be convicted.

After a verdict of guilty, the defendant moved fora new trial and
in arrest of judgment.

(January 15, 1895.)

BUTLER, District Judge. When called upon to plead the de-
fendant moved to quash the indictments for reasons specified and
filed.
The motion was overruled.
After verdict he moved for a new trial and in arrest of judg-

ment, for reasons assigned, including those specified in the motion to
quash.
These reasons, and others not specified at the time, are now

urged with great earnestness in the defendant's behalf. I will not
discuss the questions raised, at any length. They have, so far as
material, been considered in the cases about to be cited.
Of the reasons specified for quashing, the first is wholly imma-

terial;. and the second and third cannot be sustained. They are
fully met by U. S. v. Flemming, [18 Fed. 907] Pagin, Fed. Prec. 255,
note. That case was reviewed, and affirmed, and I adopt its con-
clusions respecting the matter here involved.
Of the reasons for new trial and arrest of judgment, I need do littl&

more than say that I cannot sustain them. In considering the 1st, 3d,
4th, and 5th, itmust be borne in mind that the business in ew York,
therein referred to, was identically the same as that transacted here;
that it was, as the defendant testified, transferred here when driven
away from there; and also to remember in this connection, and in
considering the ninth that a vital question in the case
was whether the defendant was himself deceived respecting the
scheme; that is, whether he believed it to be legitimate and honest,
though in fact it was not. Under these circumstances it was
deemed important to know what. the defendant's knowledge and
experience in this regard had been. For the same reason it was
deemed proper to admit evidence that he had been attacked and
the business denounced as dishonest, and his attention thus directed
to its character. Of course his answer to the attack was also heard.
Tn U. S. v. Stickle, 15 Fed. 798, where the defendant was on trial
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(under the statute here involved,) and his intentions and the. nature
of his business were subjects of inquiry, the prosecution was permit-
ted to prove a previous indictment and plea of guilty, for a like
offense.
As respects the 2d specification, I need only say that it is inaccu-

rate. The district attorney was not allowed to read from the
attacks referred to; though doubtless some of his questions were
based upon what he found in these attacks. The court forbade
reading the attacks, or any part of them.
The 7th, 8th, and 11th do not seem to require comment. The lOth

is directed against the latitude allowed in cross-examining the de-
fendant. He came on the stand as a witness, and thus rendered
himself liable to examination respecting his past conduct, so far as it
might tend to shed light on his character and credibility. How far
such examinations should go is matter for the discretion of the court.
I do not think the discretion was abused in this instance.
A striking illustration of the extent to which such examinations

are sometimes carried is found in Tilton v. Beecher (reported in a
volume called "The Tilton & Beecher Trial"). The judge who sat
was of distinguished character as a jurist, and the counsel engaged
were among the most eminent of their time. All the material events
of the parties' lives were brought out on cross-examination, several
days being devoted to this object alone.
The 12th assignment is (unintentionally) misleading. The witness

was under cross-examination and the question was deemed improper
at the time. Whether he might have been examined on the subject
if called by the defendant, would have depended on his qualifications
as an expert. The counsel were informed by the court, (to avoid
possible misunderstanding) that expert testimony respecting the
scheme-its nature, feasibility, etc., was admissible, and would be
received if offered.
The 6th, 13th, 14th, 15th and 17th specifications do not call for

comment.
.In addition to the reasons filed and above notioed, the defendant's
counsel urge two others on which they seem to place most reliance:
(1) That neither bilI charges an offense under the statute; (2) if it
does, more than three offenses (the statutory limit) are embraced.
The second is purely technical, and if correct in point of fact, can-

not be allowed after verdict. If true the defendant has suffered no
injury from this cause. If embarrassed in preparing his defense
he sh.ould have called atteption to it at that time, when the govern-
ment could have cured the defect, if one existed without losing its
right to punish the defendant if found guilty-as it must do if the
reason is now allowed and judgment arrested. U. S. v. Nye, 4 Fed.
888; Pickering v. Telegraph Co., 47 Mo. 461; House v. Lowell, 45
Mo. 381; Com. v. Tuck, 20 Pick. 356; Forrest v. State, 13 Lea, 103;
1 Bish. Crim. Proc. § 442; Rev. St. § 1025.
As respects the first of the additional reasons it must be conceded,

I think, that the defendant should not be sentenced if it is true.
Indictment No. 19 charges, in substance, that the defendRnt at
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thetime i naliled, willfully devised a fraudulent scheme to obtain
money frontidivers persons unknown to the grand jury, towit,sums
of $50 frOm. each of said persons, and tocbeatand defraud them
thereof, by representing that the Provident Bond & Investment
Company (of which he was president) would on: the receipt of $10,
and a further sum of $5 monthly for a time specified, from said per-
sons,issue to (lach of them a bond in the terIlls set forth; that it
was not intended to pay the said. persons the money mentioned in
said bonds and so promised to be paid, bUt that the defendant in-
tended fraudulently to apply the money so received to his own use,
and not towards the discharge of the said bonds as therein stated;
that it was intended to employ the United States mails to carry out
this scheme, by placing letters therein and opening correspondence
with such persons, and that the mails were so used and correspond-
ence opened.
No. 20, in substance charges that the defendant devised a fraud-

ulentscheme to obtain money by false pretenses, in the manner and
by the means described, which consisted substantially in represent-
ing to divers persons unknown, and particularly toone W. RBurke,
that the Provident Bond & Investment Company would pay'in the
manner and at the times stated, large sums of money on the receipt
of smallerones'--to wit $100 on the receipt of $60, and $1,000 on the
receipt of $500; that it was not 'intended to make such payments,
or that they should be Illade, but that the defendant fraudulently
designed to convert the money SO to be received from such persons
to his own use, and not to make payment to them as represented
and promised; that the said defendant intended to use and did use
the United States mails to carry said fraudulent scheme into effect
by opening correspondence, etc..
Each, of these indictments, in my judgment, charges an of-

fense under the statute. The acts described seem, plainly, to be
embraced by its terms. The indictments are possibly not drawn
with so much care and skill as might have been employed. The
only question presented, however, is do they charge offenses?
In my judgment they do. The argument to the contrary is I think
fully met byU. S. v. Flemming, before cited. Indeed that case seems
to meet every material question raised by this. What is there said re-
specting the refined criticism urged against the indictment under con-
sideration, applies with equal force here. Time was when such criti-
cism was effective but it has passed. Indeed it never was effective in
the federal· courts. They have always h'eld that it is sufficient to
charge anoffense with Such particularity as will protect the accused
against danger of a second conviction and enable him to prepare for
trial. Here, as we have seen an offense is charged, and it cannot
be pretended that the defendant is in danger ofasecond conviction.
The government has seen fit to include all use made of themails.in
iurtherance of the scheme, in tbesebiIls. The language clearly
precludes any further charge on that account. If such inclusion was
erroneous, or the bill was so wanting in particularity as to embarrass
the defendant's preparation for trial, he should, as before 'stated,
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taken advantage of these defects at an earlier stage of the ease.
While the defendant's construction of the statute is ingenious it
seems to me to be dearly erroneous. It ignores the obvious signifi-
cation of the terms used. The argument is so fully and satisfac-
torily met by the opinion of the court in U. S. v. Flemming that I
could not profitably add anything to what is there said. The
facts of that case were similar to those before me. The judge
(Blodgett) who decided it below is greatly distinguished for learning
and ability, and his decision as before remarked was affirmed on
review. If it is in conflict with In re Henry, 123 U. S. 372 [8 Sup.
Ct 142], in one respect, as the defendant urges, it is not as relates
to, the matter here under consideration. See, also, U. S. v. Watson,
35 Fed. 359; U. S. v. Wootten, 29 Fed. 702; U. S. v. Jones, 10 Fed.
469; U. S. v. Stickle, 15 Fed. 798; U. S. v. Haeflinger, 33 Fed. 469;
U.S. v. Haynes, 29 Fed. 691; Inre Jackson, 96 U. S.727..
I am not able to see any materiality in the fact that the, Proyident

Bond & Investment Company had a charter, and that the defendant
was its president. As he testifies, he "invented the scheme," obtained
the charter and formed the company. If the scheme was a fraud, as
charged, and found by the jury, how could the charter authorize the
use of the mails for its promotion, against the prohibition of the
statute? As wen might it be urged that a charter authorizes the
use of the mails to promote a lottery. Indeed it was so urged in
Re .Jackson above cited, but the cbarter was held to be unimportant.
The chartel' 'here relied upon is not, however, a charter of this
scheme. It is couched in vague, general terms, and appears to have
little if any relation to the business transacted by the company.
Under similar charters issued by New Jersey, West Virginia, and
some other states, most of the dishonest financial schemes de-
signed to cheat ignorant and credulous men and women, are carried
on. The charters are obtained for a double purpose, first to
secure, or in the hope of securing, personal immunity to the dishon-
est schemers, and secondly to secure a greater degree of confidence
in their schemes. The circuit court of this district has very recently
had occasion to pass upon the character of business transacted
under one of these charters, issued by West Virginia to the Mutual
Bond & Investment Company and found it to be a gross fraud upon
the public. McLaughlin v. Investment Co. (April Bess. 1894) 64 Fed.
90S. The charter there was as vaglle and general in its terms as
the one before me, and had about as little relation to the business
transacted under it.

JACOT et al. v. UlIi"1'l'ED STA'l'ES.
(Ch:cuit Court of Appeals, Second Circuit. January 9, 1895.)

No. 59.
CuSTOMS DUTIES-MuSIC BOXES.

Music boxes, slUall in size, of inferior quality, playing less than six
tunes, not musically accurate, wound up a key permanently affixed
to the outside of the box, easily opel'atedby a child, and costing 8.35
francs or less each, are dutiable as toys, under paragraph 436 of the
tariff Bet at October 1, 1890.


