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action for the recovery of real estate may avail himself of the bene-
fit of the occupying claimant law, he must give notice of his claim to
the court before or at the time judgment for plaintiff on the main
action is entered, or at least before the term has passed in which such
judgment is entered. Otherwise the successful plaintiff can never
know when he has a clear title to the land adjudged to be ·his.
Such seems to be the opinion of the supreme court of Ohio; for in
Raymond v. Ross, 40 Ohio St. 343, it was held that a claim for im-
provements under the occupying claimant law was barred by a judg·
ment for the recovery of the real estate, because, if valid, the claim
for improvements should have been set up in the main action. We
think, therefore, that the default judgment of December 16, 1891,
was a bar to any claim by the defendants below under the occupying
claimant's law.
Secondly, it is urged that, in the partition of the land, the defend-

ants are entitled to compensation for the value of permanent im-
provements made by them in good faith, and especially that they
may use this as a set-off to the claim for rents and profits. Such
relief is frequently accorded in equity, but the difficulty in doing so
in the present case is that the action below was on the law side of the
court).-where no equitable remedy can be administered. The court
below treated the action for partition as an action for partition at
law, and held that such an action lay in Ohio, and could be united
with an action for the recovery of the real estate and me!'ne profits.
We do not understand that, under the writ of partition at common
law, there was imy power to order a partition sale and division of the
proceeds, and yet this is what the court did in regard to the 25-acre
tract of Edmund Klever. From this course, we must infer that the
circuit court was proceeding under the partition statute of Ohio.
The question, therefore, arises whether a partition under the Ohio
statute is cognizable by a federal court of law, or should be properly
sought by bill in equity. The question has not been argued or as-
signed for error, but it is so fundamental in the partition proceedings,
which are attacked, that we cannot overlook it. It is too important
to decide it without argument. We shall therefore affirm the de-
fault judgment and the judgment for mesne profits, and set the case
down for reargument on the point above stated.

DAVIS v. DAVIS et al.
(Circuit Court, N. D. Georgia. December 10, 1894.)

1. PLEADING-DECREE.
A petition, stating a decree entered in a former proceeding, either as
matter of Inducement or as the basis of plaintiff's action, need not set out
the petition on which such decree was rendered.

I. SAME-CONTlU.OT MADE UNDER DIRECTION OF COURT.
D. had an agreement with the executors of her husband's estate as to

what should be allowed her from such estate, in settlement of her claim
for dower, as against the provisions of her husband's will, to which
agreement the executors desired to obtain the assent of the court. They
accordingly filed a petition in a state court, and obtained a decree ratifying
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the settlement, and directing them to execute a contract 'n pursuance of it.
'l'he contract, so made, not having been performed, D. brought suit in the
United States court against the executors to recover the money agreed to
be paid. Held, that such suit was upon the contract, and not upon the
decree of the state court, and could be maintained without regard to the
question of the right to sue, on a jUdgment of a state court, in a United
States court sitting In the same state.

a. FEDERAl, AND STATE COURTS-RIGHT TO SUE ON JUDGMENT.
Whether an action can be maintalned in a United States court on a

money jUdgment obtained in a court of the state In which the United
States court sits, quaere.
This was an action by Icelia E. Davis against Charles A. Davis, Jr.,

and others, executors of Charles A. Davis, Sr., The de·
fendants demurred to the declaration.
Bishop & Andrews and M. J. Clarke, for plaintiff.
N. J. & T. A. Hammond, for defendants.

NEWMAN, District Judge. This is a general demurrer on the
following declaration:
To the Honorable .Judges of the Circuit Court of the United States, for the

Northern District of Georgia:
Mrs. Icelia E. Davis avers:
(1) That she is a citizen of the state of Illinois, resident in the city of Chi-

cago In said state; that she is not a citizen of the state of Georgia.
(2) That Charles A. Davis, Jr., Oscar S. Davis, and Edwin Davis are ex-

ecutors of the last will and testament of Charles A. Davis, Sr., late of said
district of the state of Georgia; and that said executors are now residents of
said state, residing in said Northern diEltnct of Georgia; that the said
Charles A. Davis, Jr., and Edwin Davis reside In the city of Greensboro, in
the said Northern district for the state of Georgia; and that the said Oscar
Davis resides in the city of Atlanta, in the said Northern distrIct for the state
of Georgia.
(3) That the said executors are indebted to her in the principal sum of

eleven thousand five hundred and thirty-five ($11,535.00) dollars, which said
amount is to bear interest at the rate of 6 per cent. per annum from the 18th
day of August, 1894, until the same shall be paid. .
(4) That she is the widow of the said Charles A. Davis, Sr., lately deceased,

as aforesaid; and that the said Charles A. Davis, deceased, left a will con·
veying to his seven (7) children and to your oratrix a very large estate, esti-
mated at five hundred thousand ($500,000) dollars or more; and that in said
will he- provided for her by directing that she be paid an annuity of nine
hundred ($900.00) dollars so long as she remained his widow, or so long as
she should live. She avers that she WaR dissatisfied with the provisions made
in her behalf by the said will, and that she thereupon determined to have
set apart to herself dower out of said estate, in lieu of said provisions con·
tained in said will. As a result of said determination upon her part, an
agreement was finally arrived at, settling her controversy with the executors
of said estate, a copy of which said agreement, or contract, is hereto attached.
marked "Exhibit A" and prayed to be made a part hereof, with leave of ref·
erence thereto as often as may be necessary.
(5) That said court passed a decree upon the petition of Charles A. Davis,

Jr., et aI., executors, etc., against lcelia E. Davis et al., praying for the con-
struction of said will, directions, etc., the same being filed to the August term,
1894, In Greene superior court of said state; that that portion of the decree
passed by the court referring to the settlement made by the said executors
with your oratrix, as set out and contained in paragraph 13 of said decree,
is as follows, to wit:
"It is further ordered and adjudged that the settlement and agreement be-

tween petitioners and sald widow [meaning your oratrix] referred to in the
18th paragraph of said petition be, and the same is hereby, ra.tified and con-
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firmed; and !iaid execufursare hereby' auth'orized and to execute thl'
eontract mane with said widow [meaning your oratrix], a copy of which is
attached a8 'Exhibit E' to said petit!oD. . , .

"W. F. Jenkins, Judge Superior Court,G.C."
(6) That said executors now have in 'their hands eleven tno,usand and five

hundred and thirty'five dollars ($11,535.00), as aforesaid, the slime being the
balance of said settlement, as confirmed by the court as heretofore set out;
and that they refuse to pay said amount, or any part of the same, to her,
though requested. 'Vherefore she prays that process may issue,
the said executors, Charles A. Davis, Jr., Edwin DaVIs, and Oscar Davis, de-
fendants in said case, to bo and appear at the next term of said court to
answer, etc.

'rhe following, instrument is the agreement entered into between
the parties, and is the paper referred to in the foregoing declaration:

State of Georgia, County of Greene.
The following agreement is hereby entered into between Charles A. Davis,

Jr., Oscar S. Davis, and Edwin Davis, as executors of the will of Charles
A. Davis, Sr., of said county, the widow of said deceased, party of the second
part:
Said executors, parties of the first part, agree to pay to said Mrs. Icelia E.

Davis, or attorney, out of the assets of the estate of said deceased, the sum of
forty "h"usand ($40,000.00) dollars, less such amounts as have been paid or
expended to or for her by said executors. Said sum thus credited shall be-
come due and payable as soon as judgment of superior court of said county
ratifying this agreement can be obtained. Said executors shall at once insti-
tute proceedings in said court to procure such ratification; and, in the event
it Is not had at the August term, 1894, of said court, said sum, less whatever
credits are herein provided for, shall beal' interest from said time, say 18th
day of August, 1894, at the rate of 6% per anllum till paid, which shall like-
wise be the rate of interest on said sum from and after the rendition of said
judgment by the court till the payment· of said sum-shall bear no interest
between now and the said term of the court, and no interest shall be charged
on any, credits to which said sum may then be entitled, Said executors
further agree to pay to the said Mrs. Davis, from and after the first day of
July, 1894, the annuity of nine hundred ($900,00) dollars devised to her in
said will from the income of the twenty thousand dollars fund to be invested
in bonds for the Foreign Mission Board of the Baptist Convention as pro·
vided in said will. Said annuity is to be paid her during her life or widow-
hood, and otherwise in accordance with the provisions relating thereto in
said will; save only that said Mrs. Davis relinquishes to said executors, for the
children of said deceased, all income from said fund accruing prior to said
date JUly 1st, 1894. Said executors further agree to pay to said Mrs. Davis,
if she so desirel3l a sum or sums of money amounting to ($75.00) pel' month
from now until 1st day of July next, at such time as she may select; which
sum or sums shall likeWise be allowed as a credit on the aforesaid amount
of ($40,000.00). Said Mrs. Davis shall have the privilege of occupying as a
home, free of rent, the dwelling of the' deceased, until the time the interest
on said ($40,000.00), less credits, begins, when the possession of said dwelling'
will be delivered to her by said executors. The consideration of the payment
of said sums to be made to the said Mrs. Davis as hereinbefore stipulated,
she hereby agrees that'the same shall be in full settlement and satisfaction
of all her interest in the estate of her said deceased'husband, and of all her
claims and demands, whether as an heir at all, legatee, or, creditor against
said estate,. wherever the same may be located, whether within or without
the state of Georgia. She therefore hereby relinquishes all right to her sup·
port, dower, to income, to rent, or interest from dower, and claim to the prop-
erty, real or personal, purchased or acquired by said deceased, inclUding the
furniture in said dwelling, and otlIer personalty. on the premises where said
dwelling is located; It is further understood and agreed that this contract
of compromise is in full settlement of all claims, demands, and right of ac-
cident, whether ex delicto or ex contractu; which the said Mrs. Davis may
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have against any of the other legatees named in said will, as well as in full
settlement of any such claims which any of the said legatees may ha.ve
against her, the said Mrs. Davis. Said legatees shall be Ulider no obligation
to make good said annuity of nine hundred ($900.00) dollars to said Mrs.
Davis in the event of the contingency mentioned in the latter part of the
24th item of said will. Said Mrs. Davis or her counsel shall be consulted
about the bonds in which said twenty thousand dollars ·fund shall be invested.
In witness whereof the aforesaid parties to this contract hereunto set their
hands and seals, this 16th day of January, 181)4.

C. A. Davis, Jr.,
Oscar S. Davis,
Edwin Davis,

Executors of the Will of Charles A. Davis; Sr.
Mrs. C. A. Davis, Sr.

The demurrer is on two grounds. The first ground is, because
the petition does not fully and distinctly set forth the plaintiff's
<lause of action, and especially in not setting out in its entirety the
petition on which the decree alluded to in this suit was rendered.
This ground of demurrer is not good. The declaration sets forth
the plaintiff's cause of action with sufficient clearness and particu-
larity. This is true, even if it be a suit on a judgment. 2 Green!.
Ev. § 279, and note; 2 Obit. PI. p. 244; Biddle v. Wilkins, 1 Pet. 686.
The next ground of demurrer is that this suit is an effort to en-

force in the federal court a decree of the state court, and is, therefore,
merely supplemental to the original proceeding instituted in the
state court, and so connected with it as to form an incident to it,
and should not, for that reason, be entertained here. The argument
of this demurrer has gone on the assumption that the result of the
proceeding in the state court was a judgment as on a money demand,
and such a judgment as could be enforced by execution issuing from
that court. The contention is that the state court has taken juris-
diction of the subject-matter of this suit, and has gone with it to a
point where all that is left to be done is to issue execution and col-
lect the money; and that, therefore, the proceeding, supplemental
or auxiliary to the pro<leeding in the state court, should be controlled
by the rule that, where one conrt has taken jurisdiction of a contro-
versy, another court will Dot interfere, but will allow the court which
. has acquired jurisdiction to proceed to a conclusion in the matter.
As stated above, it was assumed by both· sides on the argument that
there was a judgment in the state court in favor of the plaintiff
against the defendants, which could be enforced by execution, and
the question discussed was, whp-ther such a judgment was a proper
subject-matter of suit in this court. Conceding this to be true, a
question of difficulty would be presented. Can an action be brought in
this court on a plain judgment for money, obtained in the state courts
of the state in which the federal court is held? The only authority
directly in poiht is a case in Baldw. 543 (Barr v. Simpson, Fed. Cas.
No. 1,038). The decision in that case was by Mr. Justice Baldwin,
and the decision is squarely in favor of the right to bring such an
action. Several other cases have been cited, but they do not pre-
sent the exact question at issue. !fa party can sue a money de-
mand to jtl.dgment iI1 a state court, and then bring that judgment,
and make it the subject-matter of a suit in a federal court, instead of



384 FEDERAL REPORTER, vol. 65.

proceeding to enforce it in the state court where it was obtained, a
very novel condition of things would exist, at least; yet the only
direct authority on the question is in favor of the right, and from a
very high source. The question underlying this, however, is
whether there is such a judgment in the state court as makes a de-
cision of the question just discussed necessary. The plaintiff in
this case had an agreement with the executors of her husband's
estate as to what should be allowed her from the estate, but the
executors desired the approval and direction of the superior court
before carrying the contract into effect. They filed a bill for this
purpose, and asked the direction of the court as to that, among other
things. They obtained a decree of the court authorizing and direct-
ing them to make and execute the contract. That proceeding in
the state court was by the executors, and, if it be a judgment, it is
against them, in a suit brought'by themselves, where no cross bill or
other pleading was filed which would seem to authorize it. The
paragraph of the decree set ,out here contains none of the language
which is usual in rendering a judgment, and is not framed as such.
It merely authorizes and directs executors to make and execute
the contract which they had previously made with the plaintiff. My
own view of this action would have been that it was a suit on the
agreement, and that paragraph of the decree of the state court which
is set out in the pleading here was merely brought in for the purpose
of showing the validity of the agreement entered into, as having the
approval of the chancellor in the proper jurisdiction. IfMrs. Davis
had an agreement with these executors to pay her a certain sum of
money in satisfaction of all claims the estate, and to that
they obtained the assent of the chancellor, and they failed and re-
fused to comply with their agreement, now why is not that a proper
subject-matter of suit in this court? This seems to me to be the
character of this proceeding. It is clear that it is not such a judg-
ment as renders necessary a decision of the question suggested
above, namely, as to whether a judgment obtained in the state court
is the proper subject,matter of suit in the federal court held in the
state in which such judgment is obtained. On the whole, I think .
this suit can be maintained, 'and the demurrer must be overruled.

MARTIN v. CHICAGO & A. RY. CO.
(Circuit Court, W. D. Missouri, W. D. January 21, 1895.)

tNJURY TO BRAKEMAN-FELLOW SERVANTS,
Injury to a brakeman of a train, while coupling the front car to the

engine, by the backing, without warning, of the yard engine against the
rear of the train, under the orders of the train master, through the con-
ductor of the train, to the yard master, to take cars out of the train
which had got in it by mistake, is an injury occasioned by the negligence
of fellow servants, for which, therefore, the railroad is not liable, as, even
if the train master is not a fellow servant, his order is proper, and the
negligent execution of it is the cause of the injury.


