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cretion of a court of equity, in preserving this subordinate interest,
to pay off any just liability of an insolvent railroad company out
of the earnings, and, if the earnings are insufficient, that it may au-
thorize the borrowing of money secured by a charge and burden upon
the subordinate interests to be thus benefited by the loan. These
views I hold very firmly. If they be sound, my duty, under these cir-
cumstances, and upoh this record, is to see to it that these great
subordinate interests are not destroyed as the consequence of an an-
necessary precipitancy of the maturity of the first mortgage bonds.
Under such circumstances I am convinced that the power of this
court to pledge the future surplus earnings of the property and the
property intevests of the creditors subordinate to the first mortgage
is as clear as would be the duty to borrow money to rebuild a bridge,
or to prevent the sacrifice of a valuable lease. Miltenberger v. Rail-
road Co., 106 U. 8. 286, 1 Sup. Ct. 140; Kneeland v. Luce, 141 U. 8.
508, 12 Sup. Ct. 32; Park v. Railroad Co., 64 Fed. 190. I shall there-
fore direct the receivers to pay the interest which fell due August 1,
1894, out of the future earnings of the property in their hands, and
that they be authorized to borrow a sufficient sum upon receiver’s cer-
tificates, maturing in not less tham three nor more than six months,
for the payment of which the future income of the road after paying
‘rentaly, necessary repairs, and other operating expenses, will be
pledged, and that these certificates shall be a lien upon the corpus
of the property, subordinate, however, to the lien of the first mort-
gage bondholders, and to every other claim which shall be ultimately
held entitled to priority of satisfaction out of the corpus over the
first mortgage bonds. The consent of the trustees under the second
mortgage that these certificates shall be a charge superior to their
own lien operates, in the absence of fraud or corruption, to bind every
bondholder of that class. Kneeland v. Luce, above cited.

DAVIS v. CHATTANOOGA UNION RY. CO. et al,
FARMERS’ LOAN & TRUST CO. v. SAME.
(Circuit Court, S. D. Tennessee, E. D, January 1, 1895.)

ATTORNEYS—PROFESSIONAL CONDUCT — REPRESENTING DIFFERENT INTERESTS—
Discr.osING RELATIONS.

D., as owner of bonds secured by a mortgage given by a railroad com-
pany, filed a bill to foreclose it, making the trustee in the mortgage a de-
fendant. Thereafter, the trustee filed a bill to foreclose; being repre-
sented by T., its New York counsel, and W., as local counsel. A receiver
was appointed under the first bill, whose receivership was extended to
the second bill, and the two suits were consolidated. Thereafter, C. & B.,
law partners, were engaged by T. as local counsel for the trustee. Prior
thereto, they had filed intervening claims,—one for J. & Co., for $500, and
one for J., for $30,000, for $1,500 of which priority was claimed over the
mortgages. The intervention for J. also alleged that the railroad was
occupying, as part of its right of way, three lots belonging to J.; that
negotiations therefor were pending with the receiver; and that the price
had been agreed on,—and tendering deeds conditioned on the approval of
the court and the receiver. They had also filed a cross bill for a depot
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company claiming rent from the railroad. All the proof on the claims of J.
and J. & Co. had been taken and submitted to a master. When the fore-
closure bills were filed, C. & B. were defending damage suits against the
railroad, and afterwards continued their defense; being retained for such
purpose by the receiver, through his general counsel, under an order
directing the receiver to defend such suits. C. & B. were retained by T. as
counsel for the trustee, as follows: T. telegraphed them, asking if there
was any reason why they could not represent the trustee, as the illness of
‘W. made it necessary to retain other local counsel. B., who did all the
correspondence and business for the firm in the matter, telegraphed that
he knew of no such reason, and followed it with a letter, in which he said
that they desired to state the situation a little more fully; that T., of
course, understood the D. case, and what had taken place in it; that they
had been rendering W. such assistance as he had asked for since bringing
his bill, which they believed was the only one of the two suits properly
brought; that neither J. nor the railroad objected to foreclosure under
such bill; that, this being so, it seemed to them that they were free to
take hold of the case with T., where it was left by W.; that they had

~ flled in the cases a claim for J., which was a general claim, except about
$1,500; that D.’s bill sought to sell the depot company’s property, but
T.s bill, as they understood, was only for sale of the railroad’s property;
that these were the facts, and, it T. saw no difficulty, they were ready for
his service, but for him to feel free to select some one else, if he thought
best. T. answered that he saw no impropriety in allowing J. priority for
$1,500, or a little more, if necessary, provided the facts justified it, and,
as the balance of J.’s claim did not ask priority, he saw no antagonism
between their position as counsel for J. and as counsel for the trustee.
Held, that while it would have been better, had B. more fully stated the
circumstanees (as is shown by complaint being made of his not doing so),
and stated the pendency of the sale of the lots, the claim of the depot
company, and that they were defending the damage suits, it appeared
that they had not done so because they assumed that T. was familiar with
the litigation, and that they might well regard the negotiations as to the
lots, and the defense of the damage suits, as not hostile to the mortgage
creditors, and that not having anticipated proceeding further with the
claim of the depot company, and in fact not having done so, and noth-
ing further having been done with regard to the purchase of the lots, or
the claim of J., except to confirm the report of the referee with reference
to such claim, leaving open the question of any priority, and all the claims
of J. having been transferred to other counsel, there was nothing reflect-
ing on the professional character or honor of C. & B.

Foreclosure suits by W. 8. Davis against the Chattanooga Union
Railway Company and others, and by the Farmers’ Loan & Trust
Company against such railroad company and others. Heard on such
part of the petition of H. W. Bartol and others as charged C. D.
Clark and Foster V. Brown, doing business as attorneys under the
firm name of Clark & Brown, with unprofessional conduect.

McAdoo & Barr, for petitioners.
‘William Henry De Witt and Geo. W. Kasley, for respondents.

Before LURTON, Circuit Judge, and KEY, District Judge.

LURTON, Circuit Judge (orally). No more delicate duty is ever
imposed upon the court than an inquiry into the conduct of counsel.
The court and the bar, in common with every right-thinking citizen,
recognize the very great importance of the exercise of the utmost
good faith in the relations which exist between client and attorney.

The petitioners, H. W. Bartol and others, holders of bonds secured
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by one of the mortgages executed by the Union Railway Company,
for the foreclosure of which a decree has heretofore been entered
in this cause, have intervened by petition, and, by consent of all par-
ties, have been suffered to become defendants, with leave to defend
any claim or charge sought to be asserted in these consolidated
causes, in any way affecting the interests of the creditors secured by
the mortgages. The matters sought to be questioned by Bartol
and his intervening associates have not been passed upon in any final
decree; and by consent of counsel, entered of record, every matter
and thing affecting the interests of the petitioners have been opened
for exception and further proof. Nothing therefore remains for the
consideration of the court, at this hearing, except so much of the
Bartol petition as imputes to Messrs. Clark & Brown, local solicitors
for the Farmers’ Loan & Trust Company, unprofessional conduct,
and a betrayal of the interests of the said Farmers’ Loan & Trust
Company, in favor of certain other clients alleged to have been rep-
resented by them.

The Bartol petition contains the following statement and applica-
tion to the court:

“Said allowance to said Clark & Brown is a gross fraud upon their rights,
which no court of conscience would countenance, and that the conduct of
said Clark & Brown, as shown by the record in this case, constitutes a breach
of professional ethics, which cannot be too severely condemned, and which,

your petitioners respectfully represent, merits the judicial notice of this hon-
orable court.”

In view of this application to the court, this court, at a former
day, made the following order:

“It appearing to the court that on the 18th day of October, 1894, H. W.
Bartol and others filed their petition in this cause, wherein various charges
are made, reflecting upon the good faith and professional conduct of C. D.
Clark and Foster V. Brown, practicing attorneys and solicitors of this court,
and invoking the order of the court in respect thereto, and said solicitors
appearing in open court, and moving that an order be made, setting said
petition in this cause for hearing, particularly as to the matters aforesaid,
it is, on said motion, ordered by the court that this cause and said petition,
so far as the matters therein alleged affect said solicitors, be, and the same
are hereby, set down for hearing on Monday, the 31st day of December,
1894, on the pleadings and such proof as the parties, or any of them, may
adduce on the hearing; and either party may take proof at the office of the
clerk of this court at any time, Sunday excepted, before the 3ist day of
December, 1894, and proof so taken, and the record in the case, may be used
in evidence on the hearing. The clerk of this court will immediately furnish
J. H. Barr, Esq., of the firm of Barr & McAdoo, the resident solicitors for
the petitioners, with a copy of this order.”

The charge thus made, affecting the professional honor of Messrs.
Clark & Brown, is a very grave one, and the petition seeks to support
it by averments which are matters of record. It must, in consid-
ering this very grave charge, be first noticed that Messrs. Clark &
Brown were first retained to represent the interests of the trustee
in the several mortgages sought to be foreclosed, not earlier than the
3d day of September, 1892. At that time the attitude of the plead-
ings was substantially this: Some time before, one Dayvis, claim-
ing to be the owner of a large amount of defaulted coupons, secured
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by one of the mortgages executed by the defendant railway company,
filed a bill for the purpose of foreclosing the said mortgage. Sub-
sequently, Gen. Samuel Thomas, for whose use Davis originally sued,
filed an amended bill, claiming to be the owner of a considerable
amount of the bonds secured in one or more of the said mortgages.
The Farmers’ Loan & Trust Company, as trustee in the mortgage
- sought to be foreclosed by Davis and Thomas, was made a defendant

_thereto. At a later date, the Farmers’ Loan & Trust Company
filed an original, independent bill to foreclose one of the mortgages
under which it was trustee. That bill was filed by the local New
York counsel of the trustee, Messrs. Turner, McClure & Rolston, who
had associated with them as local counsel, Mr. William M. Baxter,
of Knoxville. Under the Davis and Thomas bill, a receiver had been
appointed, and placed in charge of the Union Railway Company’s
property; and when, subsequently, the Farmers’ Loan & Trust Com-
pany filed its foreclosure bill, the receivership under the original
bill was extended to this bill. The two suits were consolidated,
and ordered to be heard together. Messrs. Clark & Brown, part-
ners in the practice of law, and solicitors, residing at Chattanooga,
had, before their employment by the Farmers’ Loan & Trust Com-
pany, filed three intervening claims: (1) A claim for James & Co.,
for about $500. (2) A claim for C. E. James. This latter claim ag-
gregated about $60,000. The petition set up that something more
than $1,500 of this claim was entitled to priority over the mortgage
creditors, by application of the three-months rule, giving preference
for supplies and materials furnished within three months prior to
the appointment of the receiver. The same intervention for Mr.
James alleged that the Union Railway Company and its successor,
the Chattanooga Union Railway Company, were occupying three lots
or parcels of ground belonging to said James, as a part of their right
of way, and that a portion of the property thus occupied by them was
held by them under a lease. Itis alleged that negotiations were pend-
ing with the receiver for the purchase of these said lots, and that the
price had been agreed upon; and the petitioner tendered deeds
conveying an absolute title to the entire three lots or parcels of land,
conditioned upon the approval of the court and of the receiver, look-
ing to the best interests of all the creditors. - (3) Clark & Brown had
also filed a cross bill for a corporation known as the Union Depot
Company, which owned a depot and terminal facilities :which had
been theretofore used by the Union Railway Company, alleging that
certain rents were due from the railway company to the depot com-
pany for use and occupancy of their depot and terminal facilities.
Proof had been taken with respect to some of these claims, and the
matter, with respect to the accounts of James & Co. and C. E. James,
was pending before a master, upon a reference; but all the proof in
regard to these two matters had been concluded, and the master was
preparing his report thereon, when the sudden illness of William M.
Baxter rendered it necessary that these parties should secure other
counsel to aid them in the future conduct of the case, so far as the
interests of the Farmers’ Loan & Trust Company were concerned. (4)
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At the time of the filing of the first foreclosure bill, Messrs. Clark &
Brown, as counsel for the Chattanooga Union Railway Company,
were engaged in defending a .considerable nnmber of damage suits
pending in the state courts, in which about $140,000 was sought to
be recovered against said company. After the appointment of the
receiver, they continued the defense of these cases, claiming to have
been retained for that purpose by the receiver, through his general
counsel, Judge Lewis Shepherd, under an order directing the receiver
to defend such suits. On the 30th day of August, 1892, Messrs.
Turner, McClure & Rolston sent a telegram to Messrs. Clark &
Brown, asking if there was any reason why they could not repre-
sent the Farmers’ Loan & Trust Company, Mr. Baxter’s illness mak-
ing it necessary that other local counsel should be retained. This
was answered by a telegram and letter, the first saying that they-
knew of no reason why they could not represent the trustee. The
telegram was followed by a letter, which was in the following words:

“Chattanooga, Tenn., Aug. 30th, 1892.

“Messrs. Turner, MeClure & Rolston, New York City—Gentlemen: Your
telegram is received, and we answer the same briefly. In addition to the
answer, we desire to state the situation a little more fully. You, of course,
understand the Davis case, and what has taken place in that. We have,
as a fact, been rendering Mr. Baxter such assistance as he called on us for,
since his bill was brought, which we believe is the only one of the two suits
which: ig legally and properly brought. Neither James nor the Union Rail-
way have offered any objection to foreclosure under your bill, and, as we
understand, they do not desire to do so, but, on the contrary, are anxious
to see the property brought to a sale thereunder; and, this being so, it seems
to us that we are free to take up the litigation where we find it, as left by
Mr. Baxter, and carry it to a termination with you, if you desire, and will
be very glad indeed to serve you in this or any other particular. Now, we
have filed in the two cases, or, rather, under the style of the two cases, a
claim for James himself, which is a general debt, except about $1,500, of
which he claims ought to be allowed as operating expenses, because recently
advanced by him to pay employés’ wages, which, of course, will only be
allowed by the court, or insisted upon by us, in case he brings himself within
the rules which would entitle him to the same. You remember that, under
Davis’ amended bill, it is sought to sell the Union Depot property; but your
bill, as we understand, is only for the sale of the Union Railway property.
Now, these are the facts, and we put them before you; and, if you think
there is no difficulty in our way, please say so, and we are ready for your
service. If, however, there is anything in the situation, on account of which
you think it best for some one else to represent you, please feel free to act
accordingly, and without thinking for a moment that your action would be
in any way unpleasant to us, assuring you it would not.

“Yours, truly, Clark & Brown.”

Now, that letter indicates that Clark & Brown assumed that the
New York counsel were familiar with the state of the pleadings,
and the situation of the case as it then stood. They say:

“You, of course, understand the Davis case, and what has taken place in
that. We have, in fact, been rendering Mr. Baxter such assistance as he

called upon us for, since his bill was brought, which, we believe, is the only
one of the two suits which is legally and properly brought.”

They then spoke of the fact that neither James nor the Union
Railway Company objected to the foreclosure under the bill of the
Farmers’ Loan & Trust Company, and did not desire to do so, but
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were anxious to see the property brought to a sale under it. They
then added:
“This being so, it seems to us we are free to take up the litigation where we

find it left by Mr. Baxter, and carry it on to a termination with you, if you
desire, and will be very glad to serve you in this or any other particular,”

But they stated further in this letter that they had filed a claim
for_James, which was a general debt, except about $1,500, which he
claimed ought to be allowed as optrating expenses, because recenily
advanced by him to pay employés’ wages, which, of course, would
be allowed as a prior claim, in case James brought himself within
the rules which would entitle him to the same. They conclude their
letter as follows: ‘

“Now, these are the facts, and we put them before you. If you think there
is no difficulty in our way, please say so, and we are ready for your service.
If, however, there is anything in the situation, on account of which you think
it best for some one else to represent you, please feel free to act accordingly,
without thinking for a moment that your action would be in any way un-
pleasant to us, assuring you that it would not.”

The New York counsel of the Farmers’ Loan & Trust Company
wrote their reply to this letter September 1, 1892, This letter could
not have been received earlier than September 3, 1892. The reply
was as follows:

“We nave received your letter of August 80th, We understand from it that
you are acting for Mr. James in the claim, of which, perhaps, $1,500 or more
may be for money advanced or borrowed by him for operating expenses,
ete., to pay employés’ wages, but that you do not claim priority to the mort-
gage debt, except for the special money so advanced or borrowed. We sgee no
impropriety in allowing the $1,500, or a little more, if necessary, as operating
expenses, with the lien prior to the mortgage, provided the facts are such as
to justify it; and, as the balance of Mr James’ claim does not ask priority,
we do not see that there can be any antagonism between your position, as
acting for Mr. James, and your position as acting for the Farmers’ Loan &
Trust Company. We are glad, therefore, to believe that there is nothing in
your letter which militates against the position of your telegram to us.”

Now, it will be observed that the letter of Clark & Brown does
not go into all the details. It does not explicitly state that they
had theretofore filed a petition for 1he Union Depot Company, set-
ting up a claim against the Union Railway Company for rent. It
does not state that Mr. James had or claimed title to several lots
over which the railroad had been constructed, and was negotiating
the sale of such lots to the receiver. Neither do they mention the
fact that they had been representing the railway company in suits
brought against it for damages for personal injuries. It is now
asserted that the failure to state these details amounts to a failure
to give full notice to the New York counsel, and is therefore such
unprofessional conduct as merits the disapprobation of the court.
The fact that such a question is now made shows that it would have
been better, had Messrs. Clark & Brown, or Mr. Brown, (who seems
to have conducted the correspondence and litigation,) more fully
stated the circumstances affecting their attitude, by stating the
pendency of the sale of the lots to the receiver, the claim of the
Union Depot Company, and the fact that they represented the de- .
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fense in certain damage suits, with the same particularity that they
stated the claims of their client, James. Had they done so, there
would, perhaps, have never been any question, such as is now raised
in this case. The reason Clark & Brown did not fully state these
matters seems to us to be that they assumed that the New York
counsel of the trust company were already familiar with the litiga-
tion to which their client was the principal party, and in which they
had been represented loeally by Mr, Baxter, and already knew the
general attitude of the claims which had been filed in the case
against the insolvent railway company. They seem to have regard-
ed great detail of statement as unnecessary, under the circum-
stances. They doubtless regarded the negotiations between Mr.
James and the receiver for the sale of the lots as a matter not in any
degree hostile to the mortgage creditors. If the Union Railway
Company had no title to these lots, and they were essential to the
preservation of the railway as a unit, and Mr. James was negotiating
with the receiver, who represented all the property interests and all
the creditors of the insolvent corporation, and was the officer and
agent of the court, it could hardly be regarded as a claim in any de-
gree hostile to the mortgage creditors. And this, we assume,
was the reason Clark & Brown said nothing about this matter.

Now, as to this claim of the Union Depot Company against the
Union Railway Company, it is not mentioned in this petition. No
complaint is made that Clark & Brown said nothing about the fact
that they had at one time represented the Union Depot Company in
a claim adverse to the Union Railway Company. That Clark &
Brown said nothing about this pending claim is possibly due, in part,
to the fact that they assumed that the New York counsel knew the
state of the pleadings, or that they had been informed by Mr. Baxter
of the pendency of that claim, and in part to the fact that they did
not anticipate proceeding further with the claim. And so with
respect to the faet that they were representing this railway com-
pany in these damage suits. They might well assume that, what-
ever the damage suits were, if they resulted in judgments, they
would be preferred, under the Tennessee statutes, to the mortgage.
Thig is the well-settled law in Tennessee, and is not controverted by
any one. The inquiry was, “Are you in a situation to represent
the Farmers’ Loan & Trust Company?” 8o far as these pending
damage suits were concerned, they were in such situation, for their
defense of these suits was in the interest of the mortgagees. Now,
taking these matters up one at a time: These claims of James &
Co. and of James we shall treat together, as they were linked to-
gether in the mind of Mr. Brown when he wrote this letter, when he
stated that about $1,500 was claimed for James as a preference.
C. E. James was the James of the firm of James & Co., and, when
Mr. Brown mentioned the ¢laim of James, he doubtless included the
firm claim with the individual claim of James. Now, with respect
to what they said about the James claims. We think they dealt
with the utmost fairness! They gave to their correspondents full
information with respeet to their attitude towards the James claim;
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and, with respect to so much of it as was asserted as a preference,
the, New York counsel thoroughly agreed that that claim and con-
flict could not prevent representation of the trustee in other mat-
ters. Of course, there was a conflict, so far as they were expected
to represent the mortgage creditors, but that attitude often exists
with counsel, where many claims are filed in one case, and no one
supposes that there is anything unprofessional about it. It is the
duty of counsel, in such case, to abandon one claim, or to inform
their client of the conflict, and have a thorough understanding that,
with respect to this conﬂlct one or the other must look to other
representation. We think that was sufficiently explained to the
New York counsel and trustee, and that not the least blame attaches
to Mr. Brown on the subject of the claim of James or James & Co.
That there was precisely $1,500 was not stated in the letter of
Clark & Brown. . In response to the New York lawyers, they say
that $1,500, or a little more, might be allowed as operating expenses.

Now, that brings us to the claim in respect to the land. We
have observed that it might have been better to have stated the
character of that pendlng matter to the New York counsel. Yet,
at the same time, we repeat that that could hardly be regarded as a
claim conflicting with mortgage creditors; for, if the railroad com-
pany did not own that property, the questlon of whether they should
own it was to be determined finally by the court. It would be a
question for the receiver, in the first instance, representing all per-
sons; and, in the second mstance it must be confirmed by the court,
and the interests of all would be protected,—the receiver, in such
matters, standing for the general interests of creditors.

Next, with respect to the claim of the Union Depot Company.
Undoubtedly, if Clark & Brown expected to continue to prosecute
that claim, and the loan and trust company was not aware of it,
and if they had continued to prosecute it, there might be ground of
complaint, But no subsequent step was ever taken by Clark &
Brown,. which operated to fasten any one of these claims upon the
insolvent railway company or the fund. They did not, after their
employment by the Farmers’ Loan & Trust Company, do anything,
except confirm the report with reference to the James claim, which
report contained a recommendation of the receiver that these lots
should be purchased. The decree confirming the report of the master
in these matters was guarded to a degree that Clark & Brown were
hardly called upon to exercise. They were justified in confirming
so much of that report as gave a preference to the extent of about
$1,500, but instead of confirming it, and making it a first lien prior
to the mortgages, they reserved the question of priority in the face
of the decree; and to this day it has never been declared, nor have
they sought to have it declared, a preferential claim, and, with ref-
erence to the purchase of these lots, it stands to-day as it stood then.
The purchase has never been concluded. It has never been submit-
ted to the court for its adoption, and no step was taken by them
with a view to completing the sale to the receiver. This is, perhaps,
explained by the facts testified to by Mr. Brown, Judge Shepherd
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and Receiver Chamberlain, that very shortly after this decree of con-
firmation of October 8, 1892, Mr. James transferred all his claims to
Gen. Sam. Thomas, represented then and since by Judge Shepherd.
Clark & Brown have never since represented Mr. James in any of
these claims. Nor has Judge Shepherd, nor the assignee of these
claims, nor any one else, sought yet to have the claims preferred to
the mortgage, or to complete the purchase of the James lots. The
deeds have not been delivered. The purchase money remains wholly
unpaid, and the receiver’s purchase unadopted. Now, if, at any sub-
sequent date, there had been an effort made to confirm the sale of
these lots, it would have been the duty of Clark & Brown to call the
attention of their clients to it, so that they might decide whether
this land should be bought or not; but no action has arisen with re-
gpect to it, and no occasion has arisen for calling this to the atten-
tion of their clients. No step was ever subsequently taken by
Clark & Brown in the Union Depot matter. With respect to the
Union Depot claim, the testimony of Mr. Brown is very positive
that, about the time of their employment by the trustee, they aban-
doned that depot claim, and did so by the consent and direction of
their client Mr. Erb. The defense of the damage suits by Clark &
Brown did not in any way conflict with the mortgage creditors, but
it was to their interest.

Now, it is argued that it is doubtful whether the recerver’s counsel
had sufficient authority to continue the services of Clark & Brown in
the damage suits pending at the time the receiver was appointed. It
gtrikes the court that it was wise to do so, as it is dangerous to take a
case of that kind out of the hands of lawyers who have had charge of it
from its beginning, and Judge Shepherd’s known familiarity and large
experience in this class of litigation is such that no one knew better
than himself the impropriety of permitting Clark & Brown to retire
from these cases. Whether that was true or not, the question as to
whether Clark & Brown were entitled to a fee for the defense of the
damage suits was a question they had a right to present, by fil-
ing their claim with the receiver, and they had a right to state
the amount they claimed. It was the duty of the receiver to pass
upon it. If he thought it was improper or excessive, it was his duty
to resist it. They did file their claim, and they claimed com-
pensation for services rendered before the appointment as well as
after, stating the items and charges with great particularity. Now,
with regard to the liability of the fund for services of counsel before
appointment of receiver, Judge Jenkins, of the Eighth circuit,—one
of the ablest of the circuit judges,—has held, as we learn, that coun-
sel are within the six-months rule, and are entitled to same
preference under some circumstances, especially if counsel have
been engaged in defending claims entitled to priority. Whether
or not this is the law, is not decided. It furnishes at least a strong
reason for asserting a claim against the receiver. It was for the
receiver to determine whether it should be contested or not. His
failure to contest warrants no charge against Clark & Brown. The
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claim is pending, and wholly unadjudicated. From the time of the
employment of Clark & Brown as local counsel for the Farmers’ Loan
& Trust Company down to the filing of the Bartol petition, there
was a very frequent and voluminous correspondence carried on be-
tween Messrs. Turner, McClure & Rolston, the New York counsel, and
Clark & Brown, local counsel. That entire correspondence has been
submitted for the inspection of the court, and has been thoroughly
considered. There is nothing in it that in the slightest degree re-
flects upon the professional character or honor of Clark & Brown. It
shows great diligence and energy in the management of the many
questions which were presented in these pending foreclosure cases.
It indicates, also, that they conferred with great freedom of detail
as to all pending questions with the New York counsel. Much oral
testimony has been heard with respect to the subsequent relations
of Clark & Brown with the Union Depot Company, and the claims
of James. The pleadings and the decrees of the court in the two
pending cases have been thoroughly inspected. Every possible light
has been thrown upon the conduct of the gentlemen accused of un-
professional conduct. So far as Mr. Clark is personally concerned,
it is proper to remark that he had nothing to do with the manage-
ment of these cases, or any of the claims at any time represented by
this firm. The correspondence, as well as the management of these
cases, has fallen upon the junior member of the firm, Mr. Brown.
With respect to the management, and with respect to their entire
conduct since the 3d day of September, 1892, we are glad to be able
to say that they have faithfully and loyally and ably represented
the interests of the Farmers’ Loan & Trust Company. No act of
commission or omission is discoverable, by which the interests of the
trustee, or of the creditors represented by the trustee, have been in-
juriously affected. There was nothing whatever in the correspond-
ence, the oral evidence, or in the pleadings and decrees of record,
which in any degree reflects upon the professional character or honor
of the firm of Clark & Brown, or either member thereof. No mem-
bers of this bar have borne more spotless reputations than the two
gentlemen, the subject of this very grave accusation; and it has given
the court very great pleasure, after laborious investigation, to be able
to say that they have passed the ordeal untainted and unspotted. So
much of the petition, therefore, as reflects upon the professional
character of these two gentlemen, and calls upon the court to take
cognizance thereof, is dismissed, at the cost of petitioner Bartol and
others.

KEY, District Judge. I concur fully with Judge LURTON. In
add1t10n, I will state that the litigation out of which these questions
arise has all been conducted before me, as judge. The case has been
hotly contested from the begmmng, and the attorneys of all parties
have ably and zealously maintained in open court the interests of
their respective clients. No quarter has hLzen asked or given, so
far as I could see; but all the attorneys, in my opinion, have been
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faithful to the interests of their clients. The cause has very often
been before the court, and it has seemed to me that there has
been more contention than necessary. I have never seen the
slightest disposition on the part of any of the counsel in the case
to compromise or surrender any interest or advantage of their clients.

f— s

MORTON v. KNOX COUNTY.
(Circult Court, E, D. Missouri, N. D. December 7, 1894.Y

1. CounTY WARRANTS—LIMITATION.

Rev. St. Mo. 1889, § 3195, providing that county warrants not presented
for payment within five years of their date, or being presented within
that time, and protested for want of funds, and not presented again
within five years after funds are set apart for payment thereof, shall be
barred, prescribes a special limitation for actions on such warrants, within
section 6791, providing that the limitation of 10 years, prescribed by sec-
tion 6774 for action on any writing for the payment of money, shall not
extend to any action which shall be otherwise limited by special statute.

2 SAME—ACKNOWLEDGMENT OF DERT.

The indorsement by a county treasurer on & county warrant of a refusal
to pay for want of funds, as prescribed by Rev. St. Mo. § 3193, is an
acknowledgment of the debt, within section 6793, providing that a writ-
ten acknowledgment of a debt shall take it out of the operation of the
statute of limitations.

This was an action by William H. Morton against Knox county
upon a county warrant for the payment of $4,497.41. The defend-
ant, in its answer, set up the general statute of limitations. Plain-
tiff demurs to the answer. -

W. C. Hollister and F. L. Schofield, for plaintiff.
Chas. D. Stewart, for defendant.

PRIEST, District Judge. This is an action upon a county war--
rant of Knox county for the sum of $4,497.41, issued on the 9th day
of August, 1879, by order of the county court of said county, directed
to the treasurer of that county, ordering him to pay to the plaintiff,
or bearer, the sum above mentioned out of money in the treasury
belonging to the M. & M. R. R. fund, and is duly signed by the presi-
dent of the county court, and attested by the clerk of the county.
This warrant was issued in payment of two separate judgments ob-
tained by the plaintill in the circuit court of Knox county for the
aggregate sum of $4,497.41, upon coupons attached to bonds sub-
scribed by the county in aid of the M. & M. Railroad, and payable
out of the special and limited fund authorized to be collected for
that purpose. This warrant was presented to the treasurer of the
county on the 12th day of August for payment, and was, in form
authorized by statute (Rev. St. 1889, § 3193), protested for want of
funds. Annually thereafter the warrant was presented, and like
action taken by the treasurer, the last protest for want of funds
being made October 12, 1894, just prior to the institution of this suit.
The answer admits these several protests or refusals of payment by
the treasurer of the county for want of funds, and pleads that
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