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204, Fed. Cas. No. 14,481. Such is the general rule. But in the ex-
ercise of this power of removal courts should not be governed by ca-
price, but should exercise a sound legal discretion, removing the offi-
cer for cause. Commissioners are officers of the court, clothed with
large powers and grave responsibilities. Necessarily, they are ex-
posed, from the nature of their duties, to hostile criticism, and they
are entitled to the support of the court. Above all, they should
be assured that the faithful performance of duty will be recognized
and rewarded by continuance in office. This assurance cannot be
given ‘if there be sudden and capricious removal without reasons.
So, if there be charges against a commissioner, full opportunity
should be given him for a hearing; otherwise faithfulness in office
may lead to private attacks on him and his removal. See In re
Eaves, 30 Fed. 21. Indeed, as the learned judge who presides over
this district, in his well-considered and instructive opinion in the
case just quoted, has given the views of the court on this question,
every commissioner in this Western district has the right to expect
support if he conducts himself faithfully, and full notice of any
charge to the contrary.

THE LOTTA.,
ROXBURY v. THE LOTTA.
(District Court, S. D. New York. November 28, 1894))

1. MARITIME L1EN — REPAIRS — WRONGFUL DIVERSION OF CHECK IN PAYMENT
DISREGARDED.

An agent for two different lines of steamers wrongfully directed a check
from one line to be applied by a material man in paymentof a claim against
the other line. On discovery of the fact several weeks afterwards, the
credit was transferred to the proper company. Held, that the original
lien was not affected by the temporary wrongful credit, or by the receipt
in payment given thereon.

2. 8STATE RECEIVER—SUBSEQUENT LIBEL—ARREST BEFORE RECEIVER's Posses-
SION. .

After the appointment and qualification of a receiver appointed by the
state court, a libel was filed to enforce a lien for repairs, and the vessel
was arrested by the marshal before any person representing the receiver
had taken actual possession of the vessel, or given notice of the receiver-
ship to the master thereof, or to any person on board, and before either
haddnotice of the receivership. Held, that the arrest by the marshal was
valid.

This was a libel by Theodore H. Roxbury against the steamboat
Lotta for work done and materials furnished.

Wilcox, Adams & Green, for libelant.
Goodrich, Deady & Goodrich, for claimants.

BROWN, District Judge. The above libel was filed to recover the
amount of lien on the steamboat Lotta for paint and painting sup-
plied her in March and April, 1894. The defenses were: First, that
the Lotta was in charge of a receiver before the arrest by the marshal,
and could not be held; second, that $300 of the amount claimed had
been paid and previously applied by the libelant in payment of the
bill
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Aus respects the claim of payment of $300, the evidence shows that
a check for that amount had been received by the libelant from one
Jansen, who was acting as agent of several stéamship lines, including
the respondent’s, and also that of the Knickerbocker Steamship Com-
pany, for whom the libelant was also accustomed to do work, and
against whom the libelant had a considerable bill then due and pay-
able; that the check which Jansen turned over to the libelant was
drawn by the Knickerbocker Company payable to Jansen, and was
indorsed by him to the libelant; that Jansen directed the libel-
ant to apply it to his'account against the Lotta; and that the libelant
accordingly did so; that this check was in fact given by the Knicker-
bocker Company to Jansen in order to pay its own indebtedness to
the libelant on account of his work upon the company’s steamers;
and that it was diverted by Jansen to the Lotta’s credit without au-
thority; and that the Knickerbocker Company required of the libel-
ant to credit the company with the amount, as soon as it learned of
the diversion, which was not until Jansen’s death, several weeks
after; and that the libelant had changed its application accordingly.
As the check was, according to the proofs, plainly misapplied, and as
no rights or interests can be prejudiced by a restoration according
to the just rights of the parties, I find the misapplication should be
disregarded; and that the credit of this $300 made to the account
of the Lotta, and afterwards rightly transferred to the credit of the
Knickerbocker Company, has no legal effect on the libelant’s lien
against the Lotta.

As respects the arrest by the marshal, the proofs on the trial
established more clearly what appeared by the affidavits on the mo-
tion to discharge the attachment; which on hearing was denied.
These proofs leave no doubt that though the master of the Elaine,
the sister vessel of the Lotta, had received notice of the appointment
of the receiver two days before the marshal’s arrest of the Lotta, no
such notice of the appointment of the receiver, or of any claim of
the receiver to the vessel, had ever been given to the master of the
Lotta; that there was no knowledge of this appointment either by
him, or by the marshal, at the time when the marshal arrested and
took possession of the Lotta at New Baltimore on the 18th of Sep-
tember; and that neither the receiver, nor any one representing the
receiver, was on board the Lotta, nor had the master attorned
to him, or had any knowledge of him., Mr. McKenzie, who had been
requested by the receiver to act for him in the management of the
property as he had previously acted, had had no communication with
the master of the Lotta, nor had he been on board the vessel, nor had
any one in his behalf. Up to the time of the arrest of the Lotta
by the marshal, the receiver had, therefore, never acquired any kind
of possession of the Lotta, actually or constructively. Until that -
had been done, the vessel was obviously as amenable to the admiralty
process in the hands of the marshal as to the order of the state court
in favor of the receiver.

Without reference, therefore, to the other questions referred to
in the decision of the motion, I must allow a decree in favor of the
libelant for $339, with interest and costs.
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WESTINGHQOUSE ELECTRIC & MANUF'G CO. v. STANLEY,
(Circuit Court, D. Massachusetts. January 22, 1895.)
No. 350. ‘

EqQurry PLEADING—SUFFICIENCY OF PLEA—SUIT FOR INFRINGEMENT OF PATENT.
A plea to a bill for infringement alleged that complainants, before se-
curing the patent, “became and were fully advised” that the alleged in-
ventor could not carry back his invention beyond a given date, and that
an examiner in the patent office had found, “as was the fact,”” that the
fnvention had been described in previous publications. Held, that the plea
was bad, because it failed to allege directly that the inventor could not
carry back his invention beyond the date named, and that the invention
had been described in previous publications, but was couched in such
language that a traverse would only deny that complainants “were ad-
vised,” etc., and that the “examiner found,” ete.

This was a bill by the Westinghouse Electric & Manufacturing
Company against William Stanley, Jr., for infringement of a patent.
Heard on a plea to the bill.

.H. 8. MacKaye, for complainant.
Samuel A. Duncan, for respondent.

CARPENTER, District Judge. This is a bill in equity to enjoin
an alleged infringement of letters patent No. 469,809, issued March
1, 1892, to the respondent, for improvements in systems of electrical
distribution. The respondent has filed a plea, which is now set
down for hearing, and has been argued, in which he alleges that prior
to the application for the patent the respondent had assigned the
invention to the complainant, and that the application was prosecut-
ed by the complainant; “that the assignment aforesaid was made
without any special consideration therefor, but in pursuance of the
provisions of a general contract entered into by and between this
defendant and one George Westinghouse, Jr., under date of May 20,
1884, whereby this defendant obligated himself to assign to the
said Westinghouse, or to such company as the said Westinghouse
might organize (the Westinghouse Electric Company being the com-
pany contemplated by such contraet), not only the patents relating
to electrical engineering which he had already taken out in the
TUnited States, and the right to patent in the United States certain
electrical inventions for which applications were then pending,
but also the right for the United States in such inventions in
electrical engineering as thig defendant might thereafter make dur-
ing the continuance of such contract, it being specially provided in
such contract that the assignment of such future inventions—among
which the invention covered by letters patent No. 469,809 is included
—wasg to be without other or additional consideration,—that is,
other than the general consideration named in said contract”; that
an interference was declared between the application and the patent
No. 368,936, “which had been granted on the same invention to one
Marmaduke M. M. Slattery, under date of July 31, 1888”; that pre-
liminary statements were filed by both parties, “and that by the said
preliminary statement and the amendment thereto, as well as by the
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