MILLER v. CHICAGO, B. & Q. RY. CO. 305

chinery lay there, in charge of & watchman, till just before the bring-
ing of this suit. The land which was occupied by the defendant
was rented by the Jackson Iron Company to the Union Company
at a nominal rent of $1 per apnum, and, even if there was privity
established between plaintiff and defendant by defendant’s contin-
ued occupancy of this land, it would not involve the payment by the
defendant of more than that rent, and would ecertainly not create the
liability sought here to be established on the agreement of the Union
Company to pay $2,500 to the Jackson Company as a minimum pay-
ment of royalty or purchase price of the ore to be sold under the con-
tract. The $2,500 was not to be paid as rent, and cannot be recovered
against defendant as such, on any theory of privity of estate. The
judgment of the circuit court is affirmed.

MILLER v. CHICAGO, B. & Q. RY. CO.
(Circuit Court, D. Colorado. December 29, 1894.)
No. 3,104.

NEGLIGENCE—STIPULATIONS AGAINST LIABILITY.

A railway company organized a relief department among its employés,
for the purpose of giving pecuniary aid to those who might be injured or
sick. The funds of said department were provided by contributions from
the members, the company agreeing to make up any deficiency which
might occur in any year. The rates of contribution by the members were
such that a deficiency would seldom occur, and in fact was a very rare
occurrence. In the application for membership in the relief department
and in the contract of insurance a clause was inserted providing that, in
consideration of the payments by the company, the acceptance of benefits
by a member should operate as a release of all claims for damages against
the company. Plaintiff, who was a member of the relief department, re-
ceived injuries in consequence of the negligence of the railway company,
and thereafter accepted benefits as a member of the relief department.
Held, that plaintiff’s right of action against the railway company to recover
damages for such injury was not barred by the acceptance of such benefits.

This was an action by 1. E. Miller against the Chicago, Burlington
& Quincy Railway Company to recover damages for personal injuries.
The defendant pleaded, among other things, an agreement by plain-
tiff to release in consideration of certain payments made on a contract
of insurance. Plaintiff demurred to the answer.

O’Donnell & Decker, for plaintiff.
Wolcott & Vaile and H. F. May, for defendant.

HALLETT, District Judge. Action by a fireman to recover for
an injury to his person received while in the service of the company.
In the first and second defenses the defendant makes some specific
and general denials of matters alleged in the complaint. The third
answer is, in substance, that the defendant and its employés organ-
ized an association for the relief of employés of the company injured
while in the service of the company, known as the Burlington Vol-
untary Relief Department. The nature and purpose of the érganization
are not very fully stated in the answer, but counsel has furnished
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. a copy of the articles of association, and its rules and regulations,
which may be regarded as supplying all details necessary to be con-
sidered. . From this it appears that the association mentioned as
the Burlington Voluntary Relief Department is composed of seven
similar organizations, organized by seven or more different railroad
corporations in different states and territories, which corporations
make up the Burlington system. It is modeled upon the relief de-
partment of the parent company, which is known as the Chicago,
Burlington & Quincy Relief Department, and it accepts the rules and
regulations of the latter as its own. The composite organization
here in question was formed from all the others for convenience of
administration merely, without changing the character of any of the
constituent bodies. From the rules and regulations of the parent
company it appears that the funds of the association are raised by
contributions from employés, ranging from 75 cents to $3.75 per
month, according to the amount earned by the contributing members.
The first sum is paid by those who earn not exceeding $40 per month;
the last sum by those who earn more than $100 per month. If any
deficiency arises in the funds thus raised, the companies must make
up the amount. The regulations on that subject are here quoted at
length:

“3) The relief fund will consxst of voluntary contributions from employés,
income derived from investments and from interest paid by the company,
and appropriations by the company when necessary to make up deficiencies.”

‘(14) If during the period prior to the 1st day of January, 1892, or during
any one of the successive periods of three years thereafter, the amount con-
tributed by the members of the fund and received from other sources shall
not be sufficient to meet the liabilities incurred for such period, the company
shall pay the deficiency; and if at the end of any such period there shall be
a surplus, after making due allowance for liabilities incurred and not paid,
such surplus shall not be used to make up any deficiency in any other
such period, but shall be used for the sole benefit of members of the relief

fund in such manner as shall be determined by vote of two-thirds of the
advisory committee, and approved by the board of directors.”

In connection with this provision for paying a deficiency in the
funds it should be remarked that the rates paid-by members are
manifestly intended to cover the cost of insurance, and the deficiency
is a contingency not likely to happen. It does in fact happen some-
times, but the amounts thus paid by the companies are inconsider-
able. In case of disability and loss of time from accident or sick-
ness, employés who are members of the relief department receive
certain sums weekly or monthly, according to the class in which
they belong. There is also insurance upon the life of the employé
in consideration of other and additional payments, which need not
be mentioned in this connection. In the contract of insurance, and
set out in the application for membership, there is a provision as fol-
lows:

“I also agree that, in consideration of the amounts paid and to be paid by
said company for the maintenance of the relief department, the acceptance
of benefits from the said relief fund for injury or death shall operate as a
release and satisfaction of all claims for damagesagainst said company arising

from such injury or death, which could be made by me or my legal repre-
sentatives.”
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This clause forms the basis of defendant’s third answer. Tt is
alleged that plaintiff was a member of the relief department, and—
“That the acceptance of benefits from the said department for injury should
operate as a release and satisfaction of all claims for damages against the
defendant company arising from or out of such injuries; that the said plain-
tiff has subsequently received and accepted the benefits due to him by reason
of his membership in said relief department on account of the injury com-
plained of by him in his complaint herein, and the defendant company has
paid to the plaintiff the amount of the benefits due to him by reason of his
membership in the said relief department on account of said injury, and the
same have been received by the plaintiff as benefits accruing to him by rea-
son of said injury on account of his membership in said association. And
more particularly the defendant alleges that there was paid by the said re-
lief department to the said plaintiff, on account of said injury, benefits to the
amount of $24.50, being the amount due for 49 days next after the 224 of
August, 1890, at the rate of 50 cents a day, which was the rate to which the
plaintiff was entitled as a member of said relief department; and there was
also paid by said department the sum of $43 to certain physicians for care and

surgical attendance upon the said plaintiff; and that the said relief depart
ment did all on its part to be done for and in behalf of the said plaintiff by
virtue of his membership in the said department; whereby the defendant
was released from any and all claims for damages against the defendant
company arising in any way out of the injury of which he complains in his
said complaint.”

Upon demurrer to this answer we are to consider the nature and
effect of this provision of the contract, and whether the acceptance
of benefits by the plaintiff under this contract of insurance should bar
this action for injuries received through the negligence of defend-
ant. It is clear that what the plaintiff received from the relief de-
partment was only that for which he had paid from time to time
from his monthly earnings. As already stated, the consideration
mentioned, being the amounts paid and to be paid by the company
for the maintenance of the relief department, is only a pretense.
From motives of humanity, employers are compelled to have some
care for the sick and injured in their service. In recent times
various schemes have been adopted for getting the cost of this care
and attendance from the persons employed. Some employers require
their men to contribute to a hospital fund, from which the sick and
injured in their service may be maintained; others insure the life
and health of their servants in one or more of the many accident
and casualty companies who make it their business to care for those
who may be engaged in hazardous and dangerous service. Whatever
method may be adopted, it is plain that any one who employs large
numbers of men must be at some cost of time and money in respect
to the care of their bodies, if not of their souls, to keep them in
health, and cure their hurts. If the men can be induced to pay the
cost of this either to the employer or to an insurance company, the
employer is so far relieved of a heavy burden, which in most in-
stances he ought not to bear. In ordinary sicknesses and in most
cases of injury the men ought to pay the cost of their keep, of
nursing, of medical attendance, and the like, because these things
come without fault of the employer in the ordinary course of human
infirmity. Therefore the employer ought not to be blamed for put-
ting the burden of caring for the sick and the injured, in general, on
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the shoulders of the men, where it properly belongs. In doing this,
however, he should not seek to evade the responsibility imposed upon
him by law for the consequence of his own negligence. The rule
which requires an employer to respond in damages to his servants
for his negligent acts is sound and wholesome. It ought not to be
set aside on any pretense of waiver on the part of the party injured
from doing something which he has a clear right to do. It is said
that the employé is not bound to accept benefits from the relief fund,
and, if he does accept them, with full knowledge that he waives his
right of action, he ought to be bound by his act. The logic of the
proposition should be differently stated. Having paid for benefits,
upon what principle can he be required to renounce them? Tf, for
illustration, plaintiff had taken a policy in some accident and casualty
company, could he be required to give up his right of action against
the railroad company on accepting benefits from the insurance com-
pany? I think not. And the fact that the railroad company has
entered into the insurance business does not affect the question in
any way whatever. In respect to this contract defendant is an in-
surance company, and, having received the premium demanded of
plaintiff, the latter is fully entitled to the benefits which he re-
ceived, independently of any question affecting his relations to the
railroad company as an employé. Having paid for them, plaintiff is
as much entitled to the benefits received by him under the con-
tract of insurance as to his monthly wages for services rendered to
the railroad company. It was long ago wisely held that an employer
cannot relieve himself from responsibility for his negligent acts
by any provision in the contract of employment, and so it has come
to pass that the company could not make the receipt of wages a
waiver of this sort of action. No more can it be said that payment
and receipt of benefits under a contract of insurance, such as is
alleged in the answer, should bar the plaintiff’s action. I am amazed
to find that in several courts of unquestioned dignity and authority
the defense here made has been fully sustained. Clements v. Railway
Co. [1894] App. Cas. 482; Johnson v. Railroad Co. (Pa. Sup.) 29 Atl
854; Leas v. Pennsylvania Co. (Ind. App.) 37 N. E. 423. 1 can only
say that I agree with none of them. The reason of the thing stands
altogether on the other side. The demurrer to the third answer will
be sustained.

UNITED STATES v. CANDLER.
. (District Court, W. D. North Carolina. November 14, 1894

1. LARCENY—EVIDENCE—IDENTIFICATION OF MONEY IN POSSESSION OF ACCUSED.
Coin or bank notes found in the possession of a defendant soon after
a larceny has been committed must be clearly identified as the property
stolen, in order to give rise to a legal presumption of guilt; mere gen-
eral resemblance in kind and amount is only a fact which the jury may
consider, in connection with other proved facts, as some evidence of guilt
State v, James, 72 N, C, 482; State v. Freeman, 8 N. C, 469,
2 CrIMiNAL LAW—CIRCUMSTANTIAL EVIDENCE.
In a case founded entirely upon cncumstantlal evidence, the jury must
consider all-the independent coincident facts and eircuinstances shown in



